Peking University Law Journal

Vol.29 No.3(2017) pp.590-608

Yol
( )
B 21
(
) ( )
( ) (1987 ) 2017 3 15 ( p;
o “ » @« ” [1 ]
N . . « » (
Fokwk «
”( - 13BFX082) “ .
”( : 14ZDC018)
(1) (G ) e
IO | 2010 2144

* 590 -

»



N << >> (13 ” [13 ”» .
{ » N
(3) “«
” “ " 19-21 );
( 19.22 ); “
» ( 21 ) : (13 »
( 17 )o
. « ( ) ) .
{ » { »
? o
14 . . n( <<
> 5 ). { »
L (4)
L(5) .
(6)
(2) . Do 4 ( )Y
72016 6 27 .
(3 ] “ ” “ ” “ ”
“ 7 “ 7 ; {
>> “ ”» “ ” ’ << >> “ »” [ N ” .
(4) () K b ) N 1964 39-40

(5) Vgl.Ignacio Czeguhn Geschaeftsfachigkeit—beschraenkte Geschaefisfachigkeit — Geschaeftsunfaehigkeit
Erich Schmidt Verlag GmbH &Co. 2003 S.26.
(6)

. 4 h) 2006 3 .

*591 -



2017 3
{ »
( »
. (
. ( ) 104 ( )
o 1. 7 2.
( 105 )
( 105a ). -
- (
[ ”» 13
) “
o 15 |
“ . << >> (13 ”»
{ »
{ ) { )

* 592 -



“«

o

”»
”
”»
“
”

“«
”» «

(7D K )

€

- (

133

) o ( )

. « Yy 17

18
18

~ o
“ »” o«
» o«
”» .

””

o ( )
»
o
»

”»

113

)

114 ” << >>

| BN
2 Al

21.22.24
19.20

)

”» o«

”» o«

« ”» “

3 » (13 ”»

76 87 .+ 102

*593 -



(

- 594

)

2017 3
. i ( )
{ » o 1964 ( Yy 14
( “ .
)
(
)O N (13 _ »”
( 145 ).
o ( Y 19.22 145
. { »



& O 4 A

am>
[afay

/‘

BEEN

1.+ AP L =54 RETHESN ==> WL MIELHITH
(56 18 &8 1350
QAR HHABC 1T = T RFTHRES = AAILL MALEHEAIT N

GF 21 % JEW): ANETEL
3ANRE SN AC AT == Rl RFTARES
G 22 % B4k . ATk

ALAAN AGULE ==btd RIAT NS ==L BOLSAT A

il (3 18 458 230
2. Y = T RIATHEES) == LU SEHIAT A
kﬁkﬁl‘ii)\ (5 20 %)
B4 . B RFATARS === AW LL MALSEHEAT A
3. VA% Lk CGF 20 48 250 JFEW . ArTLh
JEN - PR BT AR
3 19 4 B4k« AL
. . « »
( » (
»
( » “ 7
“ 7 ( ) o 7
(8) ,(9)
2015 6 24
2015 8 28 “ 7
(8) X ) 2013 59
K ) 2003 351
(9) ¢ I 2011 106 :
" K )2005 5 97 D K )2007
11 77 “ K¢ 2013 1 26

*595 -



2017 3

« 7o L ( ) Y2016 1 11 .2016
5 20 6 13 ) “ ” .
20016 6 27 ( ( ) ) 18 1 19
“ (10 ¢
( ) ) N { »
(1)
(12) 4 ( ) >>
, (13) ( »
13 » 13 ” [14]
()
<< >> “
¢ ( ) ( ) )
(10)
¢ »
. . 2,
an D ¢ Y2016 12 21 4
(12) : 4 » “
(13) . Do " | »2017 3 14 3
(14) ( ( ( ) )
N2017 3 12 ).



13

13

»

43

“

€

(

»

“
»
[ ”» [
L 16)
(17)
43
”»
) 2007 82 .

o Ignacio Czeguhn a.a.0. S.31.

* 597 -



2017 3

4 » . (18)

1)

0N ) 1988 160-161 .
(19)  See Susan S. Stodolsky ~“Age Related Changes in the Individual: Childhood and Adolescence”  Chicago
Kent Law Review Vol. 57 No.4 1981 p.854.

20) () . L X ) 2003 142
1) : ,
o () . () . . K« h)
2012 174 .



(

)

2002

(

”»

)

”»

(26)

o See Susan S. Stodolsky supra note (19 p.853.

)

€

2003
351

K

)

»

1983

(

1985

45

(18]

9 11

385-386
)

18

( )

[

(

K
2003

* 599 -

129

»



2017 3

. 27) § » 11 1
20 ( 1:234 ).
( 155-158 ) . 28)
€ L )
( Lopatka)
9
. G0) .
G1) 3 1 «
L 62)
( )
L (3)
12
@7) D N .
(28)

o

29) See Adam Lopatka “An Introduction to the United Nations Convention on the Rights of the Child”
Transnational Law & Contemporary Problems Vol.6 No.3 1996 p.254.

(30)  See Nuno Ferreira Fundamental Rights and Private Law in Europe: The case of tort law and children
New York: Routledge 2011 p.120.

G1) :

o See Rebeca Rios—Kohn  “The Convention on the Rights of the Child: Progress and Challen—

ges”  Georgetown Journal on Fighting Poverty Vol.5 No.2 1998 p.139.

(32) See Rebeca Rios—Kohn supra note (31) p.144.

(33) See Nuno Ferreira supra note (30]) p.123.

* 600 °



( Marta Santos Pais)

(34)
4 N
1990 8 29 1991 12 29 . 1992 4 2
» £ »
35)
( D)
« 36)
. { » ( » 21
( 1)
(0 2) |
“ 7 “ 7 2 o
( Yy 21 4 ( ) 22016 5 20
) 20 ( () ( 20 ). ( 21 ).
( 20 ) ( ( ) ) ( (
) » 20
2015 6 24
22
(4. «
7 “ o ( ) ) 20
2 . ( ) 21
2
21 2
(34)  See Rebeca Rios—Kohn supra note (31) p.144.
(35) ( ( ( ) p)
(2016 11 29 ).
(36) ¢ ( ( ) ) )

(2016 11 29 ),
* 601 -



2017 3

2
1 .
( )
( »
( ) 20
21 2
!
?
(
)

* 602 -

21

(

”»

)

21

”»

113

19



Yy 21
Yy 144

(37)
K

)

”»

»

2009

S

251

) 145 2

)

»

21

”»

145

€

(

2000 417

* 603 -



2017

3

(

(
(

- 604

21

)

€

12

145

)

13

13

(

21



Y 19.22 “
— {
{ Yy 18 2
2
€ ( ) )
()
(39)
“ n(
4
) o “
(38) 4
" $2012 3
39)
“ " %2016

p)
{
)
Y o«
D )
¢ $2009
505
12 75

€
21

(

o

[3

)

5

¢

€

( )

)

)

»

)

2000
27

»2011

47

21

(

1

bi

111

62

o

€

11

* 605 -



2017 3

o (
18 o K
16 18
)
18 2 “
18
( ( )
( ) )
40)
§
(2006 1 11 ) ‘
20 6 13 )
. « ( ) )
X )

* 606 °

)

)
11

19

2015

bi

2 ( ) 18

”» 113

”»

40)
8 28 “
11 o « (
. « ( )

€ (

”»

16

bi



113

[13

€

(

)

) 18 2

17 “«

* 607 *



2017 3

7 . « Yy o21

( » o

113

( » o

Abstract: The provisions of the General Principles of the Civil Code( GPCC) on the capacity for civil con—
duct is of distinctive Chinese characteristics. Although its normative structure is easy to understand this approach
pays the price of repeated legislation in the legislative technology. The reason for the reduction of the age dividing
line of the no capacity for civil conduct between the limited capacity for civil conduct is to mitigate the inherent
defects of the system of no capacity for civil conduct. The lower the age dividing line is cut down the more the
defects are overcome. The new provision of Article 21 of GPCC  which stipulates that a minor who has reached
the age of 8 but is unable to account for his/her own conduct is of no capacity for civil conduct is the product of
the lack of deep understanding of minors” limited capacity for civil conduct. It is not helpful but harmful to the
system of capacity for civil conduct. As to the legal fiction of the full capacity for civil conduct if it were stipula—
ted in a clause with minor’ s limited capacity for civil conduct it would be better to show its normative purpose
and would help to eliminate false understanding of the system of legal fiction. However at the last moment the
lawmakers have given up their innovation pursuit. Generally speaking GPCC is full of old provisions of the Gen—

eral Principles of the Civil Law and is very short of real innovations.

Key Words: Capacity for Civil Conduct; No Capacity for Civil Conduct; Limited Capacity for Civil Conduct;
Fiction of Full Capacity for Civil Conduct
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