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FEATURE ARTICLE

Trial and Judgement of IPR Cases in China

Zhou Lin

Introduction

It was in the Chinese-Foreign Joint Venture Law
enacted and implemented in July 1979 that the intellectual
property right was introduced for the first time in the
Chinese law since the founding of the People’s Republic of
China. After that, the Trademark Law as of August 1982,
the Patent Law as of March 1984 and the Copyright Law as
of September 1990 were passed, and only since then has
the country seen a comprehensive protection of the
intellectual property rights.

In 1993, Beijing was the first to have set up the
intellectual property tribunals in its intermediate and higher
people’s courts. Later, Municipalities and provinces like
Shanghai, Tianjin, Guangdong and Jiangsu followed suit.
In the reform of civil court trial, the intellectual property
tribunals set up after 1993 were renamed the third civil
tribunals devoted to the trial of [PR-related civil cases, and
the IPR-related administrative and criminal cases were
accepted and heard by the administrative and criminal
tribunals respectively.

The first national working conference on court trial
reform after the founding of the PRC was held in July
1996. In June 1998, the Several Provisions of the Supreme
People’s Court on the Reform of Court Trial of Civil and
Economic Cases (hereinafter called as the the Provisions)
were issued. In October 1999, the Supreme People’s Court
issued the Five-year Program on the Reform of the People’s
Courts (the Five-year Program for short).

In recent years, the reform on court trial of civil cases
in China has mainly focused on the following four aspects:
adhering to open hearings; strengthening the function of
court hearings; intensifying the interested parties’ burden of
proof and reinforcing the functions and responsibilities of
the collegiate court system and the independent judge
system.

This article will be giving an account and analysis of,
and comment on, the court trial of IPR cases in China and
put forward this writer’s own opinions and proposals in the
light of judicial interpretations of the Supreme People’s
Court on the reform of court trial of civil cases and
documents of the local people’s courts on court trial of IPR
cases.

I. Trial of an IPR Case: from Putting It
on File to Winding It up

1. Putting a Case on File

Like any other category of civil cases, the interested
parties of IPR cases who bring lawsuits to the people’s court
for resolution of disputes must first go through the
procedure of putting their cases on file, which is necessary
for legal proceedings to follow.

The people’s court, having received an interested
party’s bill of complaint or oral prosecution shall examine
whether the prosecution should be put on file. In addition,
the court will examine whether this prosecution conforms to
the relevant provisions of the Civil Procedure Law. Such
examination also involves determining whether it conforms
to the stipulations of the Supreme People’s Court on
jurisdiction of IPR cases and specific regulations formulated
by local higher people’s courts on jurisdiction of cases in
accordance with the Civil Procedure Law and the relevant
provisions of the Supreme People’s Court and the practical
situation of the regions under their jurisdiction. Generally
speaking, all patent and trademark cases and cases of
disputes over copyright shall be accepted and heard by the
intermediate people’s courts or the courts above.

Apart from the level of jurisdiction determined on the
basis of the type of a case and amount of the subject matter
thereof, there are also regulations on regional jurisdiction.
According to the Civil Procedure Law, cases of civil
dispute arising from infringement shall be under the
jurisdiction of the people’s court of the place where the
infringement occurs or where the defendant has a domicile.
According to Article 29 of the Opinions of the Supreme
People’s Court on Several Issues on Applying the Civil
Procedure Law, the place where the infringement takes
place include the place where the infringement takes place
and the place where the consequence of the infringement
occurs. The place where the consequence of the
infringement occurs shall be interpreted as the place where
the actual consequence directly caused by the infringement
arises.

As to the case of a party accused of selling infringing
objects, if the plaintiff only sues the manufacturer, but not
the seller, and the place where the infringing objects are
manufactured is not the same as that where they are sold, it
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shall be under the jurisdiction of the court of the place
where the infringing objects are manufactured (usually the
place where the defendant has its domicile). If the plaintiff
sues the manufacturer as well as the seller in the place
where the infringing objects are sold, the court of the place
where the infringing objects are sold shall have
jurisdiction.

2. Evidence Adduction

After a case is put on file, the interested party thereof
is responsible for adducing evidence to support his claim.
This follows the principle “one who claims must also
furnish evidence. ~ Provisions along the line are set forth in
the Several Provisions and the Five-year Program. When
reinforcing the party’s burden of proof, Several Provisions
stipulates that, the people’s court shall inform the party of
the burden of proof with regard to his claim, define the
scope of the people’s court investigating and collecting
evidence and the issue of bearing the legal consequences in
case the people’s court fails to obtain the evidence after
investigation.

3. Pre-trial Preparations
_ Pre-trial preparations are made to enable both parties

to have a thorough knowledge of their procedural rights and
obligations before the court hearing, to fully exchange
evidence and strictly prevent members of the collegial penal
or an independent judge from making personal contact with
a party or his deputy before court hearing.

In practice, the intellectual property tribunals in some
municipalities, such as Beijing and Shanghai, usually hold
a meeting or a preparatory hearing with the parties before
hearing a case. In presiding over the preparatory hearing,
the judge shall confirm the evidence exchanged, identify
the key issues of dispute between the two parties, make
- sure whether the defendant makes a counterclaim and

determine the witnesses in court and the date on which the
court sits.
4. Court Hearing
The Several Provisions stipulate in detail the court
investigation, which consists of eight steps from the
plaintiff reading the bill of complaint to the end of
cross-examination of evidence. The Several Provisions also
provide that, before the court investigation is over, the
presiding judge should sum up the facts ascertained in the
court investigation and the issues of the dispute between the
parties. Judges shall lead the parties to center on the key
“issues of the dispute. In the course of the court defence,
they should not express opinions as to the nature of the case
and liabilities of the parties, nor debate with the parties.
These stipulations place the judges in the position of
“listener” and “judge for the procedure” . He is, in fact,
independent from the two parties and solely manages and
controls the hearing procedure.
5. Evidence Verification and Admissibility

(dFEEHEGE) 2002 E£5 3 £

The Several Provisions set forth nine provisions on the
verification and admissibility of evidence established in the
light of the basic principles of evidence in our civil
judgement. These provisions have, in a sense, been in the
form of judicial interpretation.

Usually, evidence verification and admissibility are
completed in the course of court hearing. According to the
Several Provisions, if the evidence cross-examined before
court can be directly ascertained, it should be ascertained
immediately. This poses relatively high requirements on the
judges of the trial, that is, they are to make a quick
judgement after the evidence is furnished and
cross-examined to make sure whether the relevant evidence
is admissible.

In the court trial of [PR cases, interested parties
usually furnish considerable amount of evidence, and the
cases are relatively complicated, which pose even higher
requirements on the judges undertaking the trial. Some
point out that a few clauses of the Several Provisions for
evidence verification and admissibility have empowered the
judges to make free evaluation of evidence to some extent.
These clauses may be of some help in bringing the initiative
of the judges into play.

6. Collegiate Panel

Article 10 (1) of the Organic Law of the People’s
Courts of the People’s Republic of China provides that “the
people’s court shall adopt the collegiate court system in
hearing and adjudicating cases” . Article 31 of the Several
Provisions stipulates that “the members of a collegial panel
shall jointly participate in the trial of a case, and be jointly
responsible for the facts, evidence, nature, liability,
application of law, and outcome thereof. ” Article 20 of the
Five-year Program stipulates that “on the basis of the
comprehensive adoption of the system for selecting the
presiding judge, except for cases of vital importance and
great difficulty in which the collegial panel request,
according to law, the president of the court to submit them
to the Adjudication Board to discuss and determine, all
other cases shall be tried and judged by a collegial panel,
and the president himself of the court or tribunal shall not
change the decision of the collegial panel. ”

As is seen from the two documents of the Supreme
People’s Court, the drafters of the documents have
obviously realized the role of the process of the collegial
trial and the collegial panel, and from this people feel that
at present there exist serious problems in the procedure of
the collegial trial and in respecting judgement made by the
collegial panel.

In the practice of trying IPR cases in China, a
collegial panel is normally composed of three or five
judges. Usually, the court appoints a judge to undertake
the trial and judgement of a case. In the course of the trial
thereof, two more judges (if it is a three-person panel) and
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a secretary must also be provided. The report on closing a
case and the judgement arc usvally completed by the chief
judge. But before and after the hearing, he must call
together the other members of the collegial panel to
collectively discuss the case and work out an opinion (the
opinion is usually worked out by vote and is concluded in
accordance with the principle that the minority shall be
subordinate to the majority). This is the process of the
so-called “collegial trial”.

Under some circumstances, such “collegial trial” is
only a form as the collective discussion turns into a
monodrama by the head judge as the other members of the
collegial panel simply echo his opinion. The Supreme
People’s Court has in its documents entrusted the collegial
panel with the important function, but failed to set out
provisions regarding the working method of the collegial
panel and functions and responsibilities of the members of
the collegial panel. People would doubt how to avoid
“collegial trial” which is merely a form, and how to fully
ensure the justice of the judgement made solely by the chief
judge himself.

7. Preparing Judgement Instruments

Article 13 of the Five-year Program stipulates that “the
pace of reform of judgement instruments shall be
accelerated, and the quality of judgement instruments
improved. The focal point of the reform is to intensify the
analysis and ascertainment of disputed evidence in the
procedure of evidence cross-examination, and make
judgement more pervasive. Judgement instruments are used
not only to record the process of judgement, but also to
make public the reasons for which the judgement has been
made, so as to make the judgement instrument a proof of
the image of just judicial system to the public and
true-to-fact teaching materials for legal education. ”

The judgement instruments are the result expected by
relevant parties, and the last step of a case from being put
on file to the winding up. Having gone through a series of
judicial procedures, the judge undertaking the trial needs
such a proof recording the course of the judgement to
render his judgement. With the help of a judgment
instrument, a dispute of the parties is finalized by a binding
decision. The Five-year Program emphasizes two points on
judgement instruments: they should be based on reason and
have social significance.

Il. What Behind a Judgement

1. Function of Written Judgement

At present, the main criticism of the judicial
judgement of the courts in China are that the judgement is
formalistic, and the reasons of the judgement are
simplistic, lacking legal attestment and reasoning. Such
criticism is undoubtedly justifiable, but it only scratches the

surface of the problem, and does not endeavor to dig
deeper into the essence of the problem. If every party is
satisfied. or basically satisfied, with a judgement, who
will mind the form in which the decision is to be given?

The questions arising from this are: for whom the
judgement is written and what its function is.

Bringing a case to court is usually the choice of a
party. The result of the judgement relates directly to the
interests of the parties involved. Therefore, as a “judge on
duty”, what he should firstly consider is how to resolve the
dispute promptly, impartially and effectively, and be
responsible to the parties. This does not mean that the
judge is required to consider the parties only and be limited
to the case itself when making a judgement, but that the
parties are the first to be considered, while legal education
and other social functions come second.

2. Causes of Judgement Instruments Lacking
Reasoning

It is not this writer’s intention to deny the problems
with the judicial judgement instruments of the courts in
China. Although what the parties expect most is the result,
that is, the contents of “the judgement as follows”, the
ascertainment of the facts, statement of reasons and
application of law following “the court considers”, are also
indispensable. This is where the main problems in judicial
judgment instruments lie in.

It is held by the legal experts that the judges are
generally not proficient in legal terms, and some of them
lack the ability to do theoretic thinking, so they cannot
write quality judicial judgements. To solve this problem,
jurists have made various etforts. The Supreme People’s
Court has issued several judicial judgements as the model
texts. Some courts have published books, such as Excellent
Judicial Judgements of IPR Cases. These efforts have been
effective to a certain degree. In particalar, in the field of
trial of IPR cases, just as in the book Judicial Judgements,
readers will see, facing disputes as arising from computer
network, copyright, linkage and domain names under the
circumstance where there are no express provisions set forth
in the law, that the judges have made convincing and just
judgements by meticulous attestation and reasoning.

However, problems still exist. Some point out that, in
order to rectify the ‘“defects” in judicial judgements in
China, it is important to create a system and a good
systematic environment in which most judges are motivated
to write judicial judgements based on adequate reasoning,
so that they can produce a considerable number of (not
occasional or quite a few) excellent judgements.

What is such a system? The doctrine of stare decisis in
common law sets out the requirement of this system and the
intense encouragement to produce well thought-out
judgements. Besides, the extent of heterogeneity of the
society is also a major restricting factor of this system. In
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China. the status of the courts and judges in the society is
lower than that of their European counterparts, and they are
frequently met with all kinds of obstructions. For this
matter, independence of judicial trial in China is an
important, if not the only prerequisite, to improve the
quality of the court judgements.

The above-mentioned analysis by scholars is profound
in some aspects, but what is the exact “prescription” we
should work out?

3. Process Is More Important Than Result

This writer is for the point that writing judicial
judgements is one of the important elements in the judicial
system, but not the only one, nor the most important one.

Scholars are accustomed to getting to know a process
of judicial activity by reading the judgement thereof.
Sometimes, judgement instruments also serve as the basis
on which scholars look at the application of law, level of
protection of the rights of the parties involved, and even
the professional level on which and moral standards by
which the judges hear cases. Judgement instruments are
becoming more and more important. In fact, they are by
no means so important though a judgement instrument may
mean everything for parties concerned.

Under the existing judicial system and the system
environment under considerable obstructions in China, the
value of judgement instruments for academic research has
been greatly reduced, and its social function is by no means
so influential as imagined for the reason that judges who
write judgement instruments are not rich in legal
knowledge. Even if some judges have good ideas and wish
to write good judgment instruments, their ideas or
proficiency are frequently drowned by various “obstructive
factors”.

Therefore, we should not pay attention only to
<judgment instruments. The problems within judgement
instruments are not the writers’ faults in most cases.
Obsolutely not. If we pay more attention to the entire
process of judgement, we may draw the same conclusion.

lll. Proposal: Strengthening the Collegiate
Court System

After giving an overview of the entire process of civil
trial, including that of IPR cases in China, and having
pointed out the “obstructions” behind court judgements,

" what constructive opinion can be raised? This writer would
like to suggest strengthening the collegiate court system.

One section of the Several Provisions is devoted to
strengthening the functions and responsibilities of the
collegial panel and independent judges. It is obvious that
the supreme judicial organ of China has realized the
importance of strengthening the construction of the
collegiate court system. “Members of the collegial panel
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must jointly participate in the trial of cases and be jointly
responsible for the facts, evidence, nature, liability,
application of law and result of thereof . Then, how to
“jointly conduct court trial” and “be jointly responsible”?
How can we avoid the collegial trial becoming a mere form
and the head judge deciding everything? Can we draw on
the “collegial” mechanism of judicial trial in common law
countries, that is, all judges who participate in the trial of a
case express their opinion on a case independently, and
make their opinion reflected in the judgement instruments?

“Joint trial” and “being jointly responsible” mean that
each member of the collegial panel should express his
opinion on the case. Their opinions should not echo the
head judge, but avoid duplication or echoing. Such
opinions must be in writing and be the expression of
independent ideas.

At present, it is still difficult to expect that the court
make public the “obstructive factors, ~ but we may, and
should, require that the court provide written opinions of
the members of a collegial panel when necessary, if such
opinions are difficult to be fully reflected in a judgement
instrument.

The benefit of doing so is obvious: the judges are at
least urged to carefully try a case, to be responsible to the
parties involved, to themselves as well, and to reduce, to a
certain extent, and eliminate the defects of “adjudication
first and court trial second” and “court trial that is
something only in form. " Perhaps the “obstructive factors”
will go on to play a role for a long time in the future.
However, a strengthened collegiate court system can at
least enable people concerned to know the real opinions of
the members of the panel, and enable the judges to have a
chance to independently express their own views when
exercising the right of judicial judgement.

Will the “obstructive factors” be restricted and even
gradually lose their role as the judges’ judicial opinions are
expressed independently and responsibly? This is the hope
of this writer.

The author: Associate Research Fellow of the
Intellectual Property Center of the China
Academy of Social Sciences

This article is taken from the book entitled China Court Cases on
Intellectual Property Rights.




