b
o b
o 9 b
b b b
b
o b
L L1 ,
o b
s , L2
b
o ) , (Legitimating Function)
o b
9 ’
o b
b o
£13 s B H. Monaghan s
. Henry Monaghan, Constitutional Adjudication: The Who and When, 82 Yale Law
Journal 1365 (1973); [ ] : ( Vs 1982 s 4 N
! : ( Y« ) 2004 2



2012 1

)

. , (3D
b b
o [4] b
0[5] ’
6]
’
b ’
’ o
A
b o ’
b o b
b
o b
b o b
’
9 N o
)
’ ’
L7
“ ” “ ”» [8]
Y o o
’ b ’
o b b
o b 9 b

5]
£6J

L7
€8]

78

. Robert Dahl, Decision— Making in a Democracy: The Supreme Court as a National
Policy —Maker, 6 Journal of Public Law 279—295 (1957).
Charles L. Black Jr. , The People and the Court » NJ: Prentice— Hall, 1960, p. 52, pp. 66—67, cited from Bickel, The
Least Dangerous Branch , Bobbs— Merill Company, Inc., 1962, p. 29.
L] : 4 )s 1973 .15,
See F. L. Morton, Judicial Review in France: A Comparative Analysis, 36 The American Journal of Comparative
Law 89—110 (1988).
Frank I. Michelman, Constitutional Legitimation for Political Acts, 66 The Modern Law Review 1—15 (2003).
: ( Y, 4 1- Yy 1988 o



’ b o
“
b
’ ”o C10] ’ s
y 11
“ ”»
o b
“ ”»
b
(121 “ ” “
o b
”»
b
. Elg] “
» s [14] .
o b b
o b
o b
b o
b b
“ ”»
b b
)
. (15 s
b b
o b
’ b o
o ’
b ’
’ ’
b o
b
€93 s . . . .
o 2001 ;X
ol [ ] : . Y, s 1990 s 57 o
L] . ( Y, s 2005 s 87 s 98 ., See David Dyzenhaus,
Law as Politics: Carl Schmitt’s Critique of Liberalism » Durham: Duke University Press. 1998, pp. 32—35.
123 [ ] : ), 1983 .39,
(133 L] : ) . 2006 .11,
(143 s .
’ ° [ ] M : ( N
) L ] +S- : Vs , 2001 . 178,

(15 Richard H. Fallon, Legitimacy and the Constitution, 118 Harvard Law Review 1787—1853 (2005).



2012 1

163
’ ’
o b
o b
’ °
b
b b
b o
“ ”»
b .
b ’ b b
o b
Y .
b
17
o b
’ °
b .
. 183
b b
2 b ’
o b
’ o .
’ ’
o b b
o b
b b ’
b o b b
o b
b L) .
167 s
o s . See Michael
J. Perry, The Constitution , the Courts, and Human Rights, New Haven: Yale University Press, 1982, pp. 163—165.
173 s s s
s B 1982 s
7, 1993 s
7, : ( Vs 2006 s 151 R

(183 See Niklas Luhmann, Law as Social System , Oxford: Oxford University Press, 2004, pp. 404—410.

809



s

, 20

s

James B. Thayer., The Origin and Scope of the American Doctrine of Constitutional Law .

2003

West Coast Hotel v. Parrish, 300 U.S. 379 (1937).

¢
b
, 237
b
’
€197 (63, Morton
£20J [ ] Jan—Erick Lane; (
212
—156 (1893).
(22
(23] : (
(247
[25] : (

b

) 1996

4

193

’

72

’

L 2

223

, (25

, 2o

2003 s 176 .
7 Harvard Law Review 129



2012 1

, “ ”o (267 R
b b
o ’
, [27] “ ” .
“ ”»
’ o
b o
)
b b b
o b o
b b o
b
o b
b o b b
’ o
b o
b b
, , £283
b o
“ ”
b
, 297 , 1936
. £307 s s
“ ”» (313
s [32] . (333 s
o s 34 ,
199 ( 182 21 ),
1080 ( 845 235 ), B .
£26J s ( Y « ) 1997 4,
27 , L] s ) 1986 .
26 .
£28) 57, , 231 .,
€297 , (D : X X ;
(2) X 2oy (3) s X y o : (
Y, 2009 s 53
£30] , 7 . “
7, Ashwander et al. v. Tennessee valley authority et al. , 297 U.S. 288 (1936).
[31) William N. Eskridge, Jr. and Philip P. Frickey, Quasi— Constitutional Law ; Clear Statement Rules as Constitutional
Lawmaking, 45 Vanderbilt Law Review 599 (1992).
€323 R R . See Alec Stone Sweet, Why
Europe Rejected American Judicial Review and Why it May Not Matter , 101 Michigan Law Review 201—237 (2003).
£33] s 1993 35 2 232 3 : s
(343 Donald P. Kommers, The Constitutional Jurisprudence of the Federal Republic of Germany, Durham: Duke University

Press, 1989, p. 58.



21% L 085

° ’
° N ’
s , 362 ,
s
“ 9
° ’
“ 9 “ 9
’ ~ ’
, B
“ »” 38)
’ °
¢
’ s ’
o B (397 ,
“
’ ’
, » (40)
«“ ”
o b
. <th .
423
° ’ ’
s , 437 s
’ ’
()
’ ’
° ’ ’
° ’
’ 9 o

[35) Louis Favoreu, The Constitutional Council and Parliament in France , in Christine Landfried Ced. ), Constitutional Review and

Legislation: An International Comparison, Baden—Baden: Nomos Verlagsgesellschaft, 1988, p. 101.

£36] L] : 4 Yoo L] ¢ Y2,
1987 s 365 ; Gerald Gunther and Kathleen Sullivan, Constitutional Law, New York: The Foundation
Press, 1997, pp. 1337—1339.,
0377 * ” “« y 7 175 . £137,
, 162 o
£38] N : ( Y 2005 s 219 o
£39] s . . . .
ol [ ] : ) , 2003 .26,
417 (353, Louis Favoreu 97 .
423 (327, Alec Stone Sweet .
433 [ ] . NI . 2« Vs ; 2007 Y



2012 1

o [44] 1)
, . . 1803 2002

158 2%,

. 457 y
s 5 , 467 y
0.3%, 47 . .
4020 102, 2.5%;
. . 20 80 ,
1.5% , 48] . , 9

{447 (153, Richard H. Fallon

(453 Congressional Research Service and Library of Congress (ed.), The Constitution of the United States of America ;
Analysis and Interpretation, New York: U. S. Government Printing Office, 2004, pp. 2117—2384.

463 : ( Y « ) 2006 1

47 : ( s 2006 . 319

(481 Ralf Rogowski & Thomas Gawron, Constitutional Courts in Comparison: The U. S. Supreme Court and German
Federal Constitutional Court, New York and Oxford: Berghahn Books, 2002, p. 243.

o

°

(493 Christine Landfried (ed.), Constitutional Review and Legislation: An International Comparison, Baden — Baden:
Nomos Verlagsgesellschaft, 1988, pp. 79—80, pp. 94—99. s 1080 2000

. 185 140
17.7%.

° ’

’

. Said Amir Arjomand, Constitutional Politics in the Middle East, Hart
Publishing, 2007, p. 108.



» o« »
b
b
“ ”
b o b
”
b
““
’
b b
o b b
b
b b
Y b
2
b
b
b b o
’ b
o [5]] ’
o b
2
(G
b
’
. @)
’
, 23 (2 s
(3) )
o ’
503~ (chilling effect)”
4 Vs 1996
B 1989 s 90 : ¢ Renov. ACLU
3
G L] . : ( N Vs s

”»
o

i

(507

”»
“
b
o b
b
b
b
s L] G
»s «
2010 s 18

, 53]

3

3

(523 See Wolfgang Zeidler, The Federal Constitutional Court of the Federal Republic of Germany: Decisions on the
Constitutionality of Legal Norms, 62 Notre Dame Law Review 504 (1987);

053]

L]

°

: . s

:

)

[35J, Louis Favoreu

3, 1987

’

97

’

22



2012 1

’ ° ’ ’
)
“ ”»
’ ’
’ ’
(547 4) y
o ’
o ’ )
, 557
o ’
’ ’
, (567 , L« ,
) °
’ ’ N

7 BT , 1964—1965 )

’ ’ °
’ °

’
“ ”
“ ”O (58] ,
’ ° ’
’ o

“ ”
)
. s , 9 s
’ N ’
’
o ’ ’
’ ’
“ »  (60]
0547 : ( Vs « » 2009 3

(553 See Allan R. Brewer— Carias, Constitutional Protection of Human Rights in Latin America ; A Com parative Study of
Amparo Proceedings, New York: Cambridge University Press, 2009, pp. 387—393.

561 (73, Frank I. Michelman
[57) Compare Planned Parenthood v. Casey. 505 U. S. 833, 867 (1992).
(58] L] : Y, 1984 . 160
€597 (18), Niklas Luhmann , 106
(607 s B s .
. .7 (3], Robert Dahl

86+



Abstract: There are different models of constitutional review all over the world, but the two main
typical tasks of the institution of constitutional review are as follows. One is to protect the
individuals’ basic human rights granted in the constitution from the infringement by the
governmental organ. The other is to safeguard the constitutionality and unification of the legal
system. In addition, to justify certain state action is also one of the most important by —products
of constitutional review.

According to the fundamental principle of constitutionalism, state action is justifiable only
when it is done in accordance with the constitution. The constitutional decision may enhance the
legitimacy of governmental actions, and further more it is a basic factor according to the principle
of rule of law. In this regard, Charles L. Black argued that the legitimating function of the
judicial review of constitutionality is of immense — perhaps vital — importance to the nation and
the government of limited powers. In fact, the decisions in the majority of the constitutional cases
were approved. From the perspective of comparative law, even the unconstitutional decision can
provide legitimate foundation for some other state actions. As the case in the U. S. has shown,
the unconstitutional decision is easily available for use as a seal of legitimacy for countless other
controversial political acts.

When it comes to the function of constitutional decision, most of the constitutional scholars
attach great importance to the function of check and balance. In this aspect, the theory of
legitimating function provides a new perspective. Given the special political and social context in
China, research on the legitimating function of constitutional decision is an urgent task for
constitutional theory and constitutional jurisprudence.

Key Words: constitutional decision, legitimacy, constitutionality, unconstitutional decision




