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[ Abstract] As a result of “contortion” of contract law and tort law, concurrence of
claims arising from breach of contract and tort has gradually become a common legal phenome-
non. Current theories of concurrence have not only failed to sufficiently meet the requirements of
systematical approach of civil law, but also led to the predicament of dual application of both
substantive and procedural law in practice. The theory of concurrence should be differentiated at
the two levels of the doctrine of construction of liability and the doctrine of legal effects and , ac-
cordingly, concurrence can be divided into two basic patterns of breach of the duty of perform-
ance and breach of the duty of protection. The new non-cumul rule should be adopted for the
application of laws governing concurrence, i.e. the question of whether to apply contract law or
tort law should be determined not by the logical relationship between legal norms, but by the
purpose of legal norms. Meanwhile, concurrence of liabilities than other compensation should
be solved in accordance with the uniform system of civil liabilities provided in the General Pro-
visions on Civil Law. While reduction of concurrence is a worthwhile objective of legislation, it
can be realized only through total elimination of the protective function of contract law. The
right of choice granted to the parties by Art. 122 of the Chinese Contract Law not only fails to
fully realize the legislative purpose of sufficiently protecting creditors, but also renders unfeasi-
ble the legal allocation of interests for some types of tort liability. As such, it should be restrict-

ed in legal application, and revoked in the future amendment of the law.
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