WTO Competition Policy and Its Influence in China

WTO

I. Influence of Competition Policy over
I nter national Finance and Trade

The establishment of the WTO and the
substantial mutual reductions of tariffs be-
tween its members mark a big step towards
liberalization of world trade. However, liber-
alization of world trade is far from having
been achieved. Ininternational trade, besides
governmental tariff and non-tariff barriers
there are many anti-competitive practices
among firms, suchas anti-competitive agree-
ments and collusion, the use by market-con-
trolling firms of their positions of
advantageous, and excessive large-scale
mergers leading to excessive economic
concentration. Anti-competitive actions on
the part of firms are in principle controlled
by the competition law of respective
countries. This law iscalled“ Antitrust Law”
in the United States, “ Competition Law” in
the European Union (EU) and “ Law against
Anti-competition” in Germany. Given eco-
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nomic globalization, however, private sec-
tor anti-competitive behaviour is mostly car-
ried out by cross-national corporations and
therefore has a worldwide impact. For this
reason it is subjected to the law of many
countries. A major case in point was the
merger of the US firms General Electric and
the Honeywell in 2000.! This was also the
biggest merger in US history, the value of
the transaction being as high as 42 billion
USD. Although the US Ministry of Justice
conditionally approvedit, the European Union
Commissionissuedabanonit’ sview, con-
ditions attached to the merger approval by
the US Ministry of Justice were insufficient
to dispel the Commission’ s misgivings that
it would enhance General Electric’ s mo-
nopoly position in theinternational jet engine
market. This case shows that transnational
mergers pose serious challengesto the com-
petition laws of various countries. On the
one hand, they demand that the competition
authority in each state take into account the
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reality of economic globalization, especially
the expansion of the market; on the other, in
order to reduce and avoid the transnational
mergers with potential substantial negative
impact on internationa competition, the com-
petition authorities must strengthen their co-
operation and coordination, including in the
field of legd procedures.

Up to now, in cases involving interna-
tional cartels and transnational mergers, the
US and the EU have usually exercised their
jurisdiction according to the “ principle of
effect,” which was established by the US
Federal Court in the Alcoa case of 1945.2
Accordingto this principle, the UScourt has
jurisdiction over any action taking place out-
side the US but contravening the spirit of the
American antitrust law, irrespective of the
nationality of the actor, as long as it has a
negative impact on American market
competition. The US has so far considered
the extraterritorial enforcement of antitrust
law an effective measure against any anti-
competitive practices of the private quarters
affecting trade policy. The extraterritorial
enforcement of American antitrust law is
particularly applicable when astate isunable
or unwilling to initiate legal proceedings
against the anti-competitive practice.

Although the extraterritorid applicabil-
ity of anation’ s antitrust law is a matter of
legislative power of the nationin question, it
will inevitably involve contacts with foreign
organizations, thus giving rise to many
problems. For example, when antitrust law
enforcement organizations go to other coun-
tries for investigation of cases, send papers
to thelitigant, or seek enforcement of the
judgment or award in foreign countries, con-
flicts of jurisdiction or legal conflicts may
crop up. If the anti-competitive practice un-
der investigation in accordance with the
“principle of effect” islocally appreciated,

as regards export cartel, legal or nationd in-
terests conflicts may become more serious.
With the WTO negotiations on trade liberal-
ization steadily going ahead it isincreasingly
keenly felt that there is need for international
cooperation in competition policy.

Il. International Coordination in the
Field of Competition Policy

1. Bilateral cooperation

The main formof effectiveinternational
cooperation in the field of competition policy
at present is bilateral cooperation. The  Rec-
ommendations Concerning Cooperation Be-
tween Member Countries on Anti-competi-
tive Practices Affecting International Trade”
put forward by the Organization of Economic
Cooperation and Development (OECD) in
1967 have greatly promoted bilateral coop-
eration between Western countriesinthefield
of competition policy. For example, the US
signed bilateral cooperation agreements on
restrictive business practices with Germany,
Australia and Canada respectively in 1977,
1982 and 1984 according to the “Recom-
mendations.” The “ Antitrust Enforcement
Cooperation Agreement” signed by the US
andthe EU in 1991 is now the most influen-
tial inthe field of bilateral cooperation. It
covers cooperation and coordination on pub-
lic notices, information exchanges and anti-
trust procedures, and positive and passive
comity.

The governments of European and
American countries have indeed achieved a
certain degree of cooperation and coordina-
tion in the field of competition law through
their bilateral cooperation agreements. For
instance, in the cases of graphite electrodes
and vitamins involving international cartels,
the US successfully imposed fines totalling
$US 1.3 billion on law-breaking enterprises
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through cooperation with Canada, which also
successfully imposed fines of 115 million
Canadiandollars.® However, hilateral antitrust
cooperation agreements rest on voluntary
cooperation and lack legal binding force. In
the case of the Boeing-McDonnell Douglas
Aircraft merger in 1998, while the US ddliv-
ered notice to the EU according the coop-
eration agreement of 1991 and the EU also
held numerous discussions with the US Fed-
eral Trade Commission when the case went
to law, they did not concede to each other
on matters involving their vital interests. The
principle of “ active comity” proved to be a
mere scrap of paper on questions very sen-
sitive to both sides and then the bilateral co-
operation islargely symbolic.*

2. Multilateral cooperation

Proposd sfor multilateral cooperatiionon
competition policy are not a new. Both the
“Havana Charter” of 1947 and the “ Set of
M ultilaterally Agreed Equitable Principlesand
Rules for the Control of Restrictive Business
Practices’ adopted by the UN in 1980 asked
the parties to draw up their own competition
laws and cooperate with other states intheir
enforcement. Due to conflicts of interest
between states and national groupings,
however, neither of these islegally binding.

The World Trade Organization (WTO)
established in 1 January 1995 isthe biggest
multilateral organization dedicated to liber-
alizing international trade. All the WTO
core principles of national treatment, most-
favored-nation treatment, transparency
and procedural fairness reflect, without
exception, the fair competition policy of the
WTO. Besides, Article 8 of “WTO Trade-
Related Aspects of Intellectual Property
Rights Agreement (TRIPS),” Article 8 of
“WTO General Agreement on Trade in
Services,” Article 9 of “WTO Agreement on
Trade-Related Investment Measures

(TRIMS)” Article8 (a) of “WTO Agreement
on Technical Barriers to Trade,” Article 11
(c) of “Agreement on Safeguarding Mea-
sures” and Article 3 (e) of the “ Agreement
on Antidumping” also involve competition
policy. These provisions show that the WTO
member parties have reached a common
understanding that private firms are not al-
lowed to set up new barriers to international
trade by means of anti-competitive measures.
In this sense competition policy has become
a part of the WTO agreement. However,
since these provisions are scattered in the
numerous WTO agreements and do not form
an organic whole, especially the “ General
Agreement on Tariffs and Trade” and the
“ Agreement on World Trade Organization”
arein principle aimed simply a the removal
of obstacles to market entrance in com-
modity and service trade imposed by gov-
ernments, they play no substantive role in
fighting against private sector anti-competi-
tive measures.

To our gratification, the First WTO
Ministerial Conference held in Singaporein
1996 took note of the relationship between
trade and competition policy and authorized
the setting up of a Working Group on the
Interaction between Trade and Competition
Policy, specifically monitoring the hindrance
to international trade of unfair competition
policies, making assessment and analysis of
the competition policy and competition law
of the member parties and recommending
measures to be taken by the WTO. Section
25 of “DohaMinisterial Declaration” points
out,

Inthe period until the Fifth Session,
further work in this Working Group will
focus on the clarification of: Core
principles, including transparency, non-
discrimination and procedural faimess,
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and provisions on hardcore cartels;
Modalities for voluntary cooperation;
Support for progressive reinforcement
of competition institutions in devel op-
ing countries through capacity building.
Full account shall be taken of the needs
of developing and | east-developed coun-
try participants and appropriate flexibil -
ity provided to address them.

This means that the WTO will make
greater progress on competition policy
through negotiations.

I11. Positions of WTO Memberson a
Multilateral Framework Agreement
on Competition Policy

Within the WTO, the loudest voice for
amultilateral framework agreement on com-
petition policy comes from the EU. The EU
and its member states havelong since made
clear their stand on “ whether competition
policy should be introduced into the WTO
and what modalities should be adopted.” In
this connection, they consider that such an
agreement could focus on three widely
shared essential objectives:®

1. Core principles of a multilateral
framewor k agreement on competition policy,
whichinclude,

e Agreement to have a competition au-
thority for each member state endowed
with sufficient enforcement powers,

e  Competition law should be based on the
principle of non-discrimination on
grounds of the nationality of firms;

e Competition law should embody the
principle of transparency, including as
regards any sectoral exclusions;

e  Guarantees of procedural fairness, in-
cluding procedures through which pri-
vate parties can have access to the com-

petition authorities and the availability
of effective domestic remedies;

e  Forbidding hardcore cartels, mainly for-
bidding agreements involving price
fixing, bid rigging, output restrictions
or customer allocation and market
divisions.

EU holds that these core principlesare
based on the provisions of domestic laws of
member parties and the member parties
should enact a competition law or relevant
competition policy embodying above
principles.

2. Modalities of cooperation among
members, consigting of:

e Case-specific cooperation, thatis, to
hold exchanges of case-related infor-
mation and evidence on cases also af-
fecting the important interests of an-
other WTO member party. The prin-
ciple of “ passive comity” isapplied in
this form of cooperation;

e Cooperation in the general exchanges
of information, that is, to hold genera
exchanges of information and experi-
ence and jointly anayze competitiveis-
sues of worldwide influence through a
Competition Policy Committee to be
established in the WTO following the
conclusion of amultilateral framework
agreement.

For this purpose, one of the important
proposals put forward by the European Union
Commission is to establish a Competition
Policy Committee in the WTO asthe forum
of the WTO members where the competi-
tion policy issues having great bearings on
trade will be discussed in order to push the
members to take uniform steps and coordi-
nate their actions on these questions.

3. Specific support to developing coun-
tries for capacity building in competition
policy filed, which includes:
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e  Enhanced technical assistance to de-
veloping countries in competition
legislation;

e Enhanced support to competition au-
thority of developing countries in the
enforcement of laws.

The above proposal of the EU in fact
provides a basis for the WTO members to
discuss a multilateral framework agreement
on competition policy. Switzerland, Japan,
the Republic of Korea and other advanced
countries in respect to competition policy are
positive to this proposal.

The US did not at first approve the in-
troduction of unified competition policy into
the WTO framework on these grounds:

e  Such a competition policy can only be
based on aminimum standard and there-
fore a standard that will distort
competition;

e The WTO dispute-solving mechanism
may constitute potential interference
with the domestic law institutions of its
members;

e |tisnot reasonableto impose a unified
competition policy on WTO members,
as a considerable number of devel op-
ing countries have not adopted a com-
petition law.

The United States therefore proposed
to set up aforum known asthe Global Com-
petition Initiative to harmonize competition
laws and competition policies of the WTO
members. The Globa Competition Initigtive
will not have a special permanent interna-
tional organ but adopt the model of the
“Group of Seven,” i.e., the members will
work for an unofficial understanding among
its members. The issues that will be put be-
fore the forum for in-depth discussion
include:

e  Deepening and expanding the applica-
tion of the principle of “ active comity” ;

e Reaching common understandings on
better experience in control of the
merger of transnational corporations and
ininvestigations of international cartels;

e Examining fields exempting from the
competition law;

e Internaiona collaboration in control on
enterprise mergers; and

e Makinganalysesof internationd cartels
and other privateand national anti-com-
petition practices as obstacles to mar-
ket entrance.

In short, multilateral collaboration on
WTO competition policy as proposed by the
USisa" soft” approach and amounts a most
to voluntary exchanges of views or working
experience between members. However, the
US, having realized the importance of reduc-
ing conflicts in the field of competition and
the value of the principles of non-
discrimination, transparency and procedural
fairness, has recently shown interest in an
EU proposal for aWTO multilateral frame-
work agreement on competition policy. It
hence expressed willingness to technically
assist developing countries in building capac-
ity to develop their own competition law and
policy and upgrade their market efficiency.

Developing countries vary in their atti-
tude towards amultilateral framework agree-
ment on competition policy in the WTO.
Some believe the problems of trade and com-
petition policy are too complex to discuss as
yet. The order of the day for the WTO isto
lose no time in unfolding education in this
field, help developing countries effectively
take part in studies and relevant discussions,
provide them with technical assistance and
building legal systems for competition.® But
equally many developing countries speak
highly of WTO effortsinamultilaterd frame-
work agreement on competition policy and
think it necessary for the international com-
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munity to have multilateral cooperation and
jointly fight against transnational anti-com-
petitive practices.” Zimbabwe, for instance,
has stated that it is not only its own wish,
but also of all members of the Community
of East and South Africa (COMESA), to
reach aWTO multilateral framework agree-
ment on competition policy.

IV. The Stand and Counter measur es for
Chinato take on the Negotiations on
Competition Policy within the WTO
Framewor k

China should adopt a positive attitude
towards negotiations on amultilateral frame-
work agreement on competition policy,
which will beto its advantage; it is advisable
for Chinato accept it.

1. A multilateral agreement will help
curb the negative impact of transnational
anti-competitive practices on China

China should accept a WTO multilat-
eral framework agreement on competition
policy because, first of all, transnational anti-
competitive practices will also impact nega-
tively on the China s markets. International
cartels emerging in recent years (e.qg. for vi-
tamins and graphite electrodes) have pro-
duced pernicious influences for many
countries, indeed for the entire world. World
Bank data shows nearly 6.7% of developing
countries’ import tradeis negatively affected
by international cartels. Firms joining the
cartels raise their prices, forcing users and
consumers in theimporting countriesto pay
more.? Chinais a huge market and the vaue
of its import and export now ranks the fifth
intheworld. The Chinese market cannot help
but come under the influence of the inter-
national cartels. Since January 2002, some
international liner transport organi zations
have manipulated a dozen liner companies

to impose additional dock operating cost at
Chinese ports during the same period of time
and a the same rate, greatly jeopardized the
interests of Chinese commodity owners and
consignors. Collusion by international liner
companies to collect additional dock op-
erating charges is typical international cartel
behavior. The EU adjudicated in 2000 that
this action violated its competition law;
fines of 7 million Euros were imposed on
fifteen carriers on the European-Asian ship-
ping lines.® Chinaisnow investigating this
international cartel. If it can get the assis-
tance or cooperation from the EU and other
concerned countries, it will be quicker and
easier to collect evidences and handle the
case.

Moreover, large-scale mergers of
transnational corporationswill dso adversdy
affect the Chinese economy. It is not diffi-
cult toimaginethat if the Boeing merged with
theEU’ sAirbus, China sairlineswould spend
more money to buy airliners. Therefore,
China needs to take part in setting interna-
tional rulesin order to safeguard itsown in-
terests and economic security.

Some people say that aWTO mulltilat-
eral framework agreement on competition
policy will make little difference to China:
without such an agreement, it can seek other
approachesto international cooperation and
coordination. For example, the US checks
the adverse effect of transnational anti-com-
petitive practice on its economy in a unilat-
eral way (that is, the extraterritorial enforce-
ment of antitrust law) and cooperates and
coordinates with other countries through bi-
lateral agreements. This argument does not
hold water. China’ s economic strength has
not reached the level of the US and itis dif-
ficult to imagine Chinabeing ina positionto
act like the USand solvethe cases adversely
affecting the Chinese market by extraterri-
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torid enforcement of its antitrust laws when
such cases do occur. At present Chinalacks
a systemic antitrust law; even if one day it
had one, the intense conflicts in national
jurisdiction, law and interests wouldin prac-
tice make it very difficult for China to en-
force its antitrust law extraterritorially. The
USis a present virtually the only stateinthe
world that can solve various problems uni-
laterally and peremptorily. And that’ s why,
inasense, it has turned acold shoulder on a
WTO multilateral framework agreement on
competition policy. Meanwhile, itisalso very
difficult to imagine China being able to se-
cure cooperation and coordination inthefied
of competition law and policy through bilat-
eral agreements as the United States does.
Evenif Chinawereable to hold bilateral ne-
gotiations with the US, the EU, Japan and
other WTO members after it promulgatesits
antitrust law, the cost in time and financial
resources istoo great for it to bear. It should,
therefore, energetically promote the process
of multilateral negotiations. Compared with
bilateral negotiations multilateral talks are
low-cost; further, in the latter the develop-
ing countries will make up a large propor-
tion and the environment will surely be more
favorable for China than in bilateral
negotiations.

2. Amultilateral agreement will helpthe
Chinese enter prises march onto the interna-
tional market

The core principles governing compe-
tition policy within the WTO framework
consist of non-discrimination, transparency
and procedural fairness, each of whichisan
indispensable condition for fair market
competition. Signing amultilateral agreement
will not only check the influence of the
transnational corporationsin the Chinese
market, but also further push Chinese firms
intointernational markets. Chinaispotentially

a big economy. Its position in the interna-
tional trade has risen from thirty-second in
1978 to fifth in 2002. The momentum is
continuing. It is necessary for Chinato call
for ajust and free competitive order; there is
no need to fear order. To be sure, any order
is a double-edged sword: when your rights
are violated the order will be your amul et;
but when you violate the rights of other
peopleit will be ashacklefor you. Theinter-
national competitiveness of Chinese firms
now stepping onto the international stage is
generally weaker than that of the enterprises
of the US, Japan or European states. M o-
nopoly of the international market by Chi-
nese enterprisesis in prospect at present. A
WTO agreement on competition policy,
therefore, would only benefit them.

For example, the Chinese exporters of-
ten suffer from unfair treatment in interna-
tional trade, especially on the issue of
antidumping. With the conclusion of aWTO
multilateral agreement on competition palicy,
and implementation of the principle of non-
discrimination, itwill be imperativeto reform
theWTO antidumping regulations. Giventhat
many WTO members have wielded the anti-
dumping weapon as a trade protective
measure, greatly harming the interests and
social benefits that other countries should
have got from the liberalization of trade, re-
form in this field will be of net benefit to
Chinesefirms. Hence, Chinashould nat place
too much stress on market protection in in-
ternational trade, as some other developing
countries do. As amatter of fact, many other
countries' trade protective measures are
adopted with an eye on Chinese firms and
commodities; many developing countries
have lodged antidumping legal proceedings
against Chinese firms. We should be fully
aware of this change and our ideas should
keep up with the times.
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3. A multilateral agreement is
favourable to the development and per fec-
tion of China’ s competition law

According to the core principles of a
WTO multilateral framework agreement on
competition policy, all WTO membersshould
adopt and enforce their own domestic com-
petitionlaws. Hencethisagreement will prove
to be both a driving force as well as an ex-
ternal pressure for China to establish and
improve its socialist market and competitive
order.

With the deepening of the economic
restructuring Chinahas set anumber of laws
in place to protect competition. For example,
Article 14 of Price Law of the People’ s Re-
public of China of 1997 stipulates, “Busi-
ness operators must not act whatsoever in
the following ways to effect abnormal price
behaviours: 1. Work collaborétively with oth-
ers to control market prices to the great det-
riment of lawful rights and interests of other
business operators or consumers;... Article
6 of the Law against Unfair Competition of
the People’ s Republic of China of 1993
stipulates, “ No public utility enterprise or any
other businessoperator occupying monopoly
status according to law shall restrict people
to purchasing commodities from business
operators designated by him, thereby pre-
cluding other business operators from fair
competition.” Article 7 of the same law
stipulates,

Governments and their subordinate
departments shall not abuse adminis-
trative powers to restrict people to
purchasing commodities from busi-
ness operators designated by them and
impose limitations on the rightful op-
eration activities of other business
operators. Governments and their sub-
ordinate departments shall not abuse

administrative powersto prevent com-
modities originating in other places
from entering local markets or the lo-
cal commaodities from flowing into
markets of other places.

While China has promulgated a number
of regulations and rules concerning the pro-
tection of competition; and while some
achievements have been scored through their
enforcement in this regard, serious problems
still exigtinthenation’ slegal institutions. For
instance, the joint output restriction on colour
television kinescopes by eight big Chinese
firms in 1998 was greatly detrimental to
market competition, but there is no regula-
tion in China banning such behaviour.
Similarly, China has no prohibitive regula-
tions to control regional cartels, with the re-
sult that the division of marketing areas is
legitimate behavior. Apart from provisionsfor
public utility enterprises, Chinahas no gen-
eral regulations banning abusive use of domi-
nant market position, to say nothing of regu-
lations governing the merger of enterprises.
Another serious problem isthat there are no
effective rules to curb the local trade pro-
tection thrown up by the economic transi-
tion in a series of administrative regions.
Negotiations on a WTO multilateral frame-
work agreement on competition policy will
definitely promote antitrust legislation in
China. In view of China’ s urgent need for
protection and promotion of competition we
should set ahigh vaue on this external force.

4. A multilateral agreement will be
favourable to the devel opment of an inde-
pendent competition authority endowed with
sufficient enforcement powers

Mere enforcement of a minimum-level
competition law is inadequate to coordinate
the competition policies of WTO members.
Hence a central requirement for the success
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of aWTO multilateral framework agreement
on competition policy is to have a competi-
tion authority endowed with sufficient en-
forcement powers. The hardest nut to crack
inChina s antidumping legislation is how to
set up such an independent authority. Nego-
tiations within the WTO framework will
greatly facilitate the solution of this difficulty.

China’ s prevailing antitrust provisions
arescattered over price law, law againg unfair
competition, law governinginvitationsto bid
and bidding, and many other laws and
regulations. Hence proposals for antitrust law
to be enforced respectively by agencies in
charge of supervising industry and
commerce, price and technical supervision.
Some even suggest that the promulgation and
enforcement of an antitrust law in future will
affect the Price Law and Law against Un-
fair Competition now in force. The
repercussions, they argue, will betoo great,
so it is better to postpone the adoption of
this law.?

In our opinion, due to the special na-
ture of the issues dealt with by the antitrust
law, there must be an independent and au-
thoritative law enforcement agency. Thisis
especially true for China because here it has
to deal with anti-competitive business prac-
tices not only on the part of big enterprise
groups or monopoly firms, but also on the
part of the state, which may abuse its ad-
ministrative powers. So the law enforcement
agency inthisfield must be independent and
authoritative to alarge degree. Cases of anti-
competitive business practices by adminis-
trative organs in particular are often very
complicated and difficult to investigate. If
the antitrust law enforcement agency were
not independent and authoritative, the han-
dling of cases would inevitably run into in-
terference from administrative departments.
For instance, amidst the rampancy of local

trade protection some of the agencies in
charge of industry and commerce adminis-
tration are not able to take a detached atti-
tude and handle the case impartially.

It needs to be pointed out here that by
“independent” we mean this agency can in-
dependently hear and decide a case, not just
handle cases involving antitrust law. For the
sake of saving resources, this agency can
also be responsible for cases involving un-
fair competition. In some countries, the com-
petition law agency is also qualified to deal
with cases involving protection of consum-
ers interests, and even casesinvolving anti-
dumping law and countervailing law.
However, in any case, the antitrust law can-
not be dismembered into several parts with
the enforcement of these parts distributed
among separate departments; this would se-
riously impair its authority and status, as well
as the efficacy of the antitrust law. 1t may
also give rise to a situation in which some
cases become objects vied for by all while
others are accepted by none.

5. The core principles of WTO competi-
tion law and policy are acceptable to China

Non-discrimination, transparency and
procedural fairness as the core principles of
WTO competition policy are aimed at pro-
viding atransaction platform of fair compe-
tition for all enterprises of all countries en-
gagedin internationd trade. Chinaexpressed
its commitment to these principles at thetime
of its accession to the WTO. For example,
with regard to national treatment, China
promised to grant foreign products treatment
not lower than that for China-madelike prod-
ucts in commodity imports, tariffsand in-
ternal taxes. Prevailing practices and policies
contravening this principle would be revised
or adjusted. In respect to the principle of
transparency, Chinapromised to make pub-
lic dl legal provisions and departmental regu-
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lations and rules related to foreign trade.
Those not made public would cease to be
enforced. Draft copies of all laws,
regulations, rules and other measuresinvolv-
ing foreign trade would be made available
and the Chinese side would listen to views
and suggestions on them beforethey are put
inforce. With regard to judicid review, China
promised to provide litigants with opportu-
nities for judicial review of relevant laws,
regulations and rules, judicial decision and
administrative adjudication, including the
option of appeding to judicial authoritiesfor
litigant who had first appealed to administra-
tive authorities (under the condition of not
conflicting with the Administrative Proce-
dural Law of the People s Republic of
China). The above commitments show that
no legd obstacles exist to Chind s accepting
principles of non-discrimination, transpar-
ency and procedural fairness of a WTO
multilateral agreement on competition paolicy.

It needs to be pointed out that the prin-
ciples of non-discrimination, transparency
and procedural fairness here are al require-
ments for the domestic competition law of a
WTO member. For instance, the principle
of national treatment forbids a WTO mem-
ber to discriminate against a litigant in the
implementation of the competition law on
grounds of a different nationality, but it does
not ask the WTO member to grant aliens
national treatment in respect to all policies
and in al fields. In the wake of its WTO
accession, China has gradually eliminated
policies banning the involvement of foreign
investors in certain industries, and tradition-
aly closedindustries liketelecommunication,
finance and insurance are gradually becom-
ing competition arenas for transnational
corporations. However, out of consideration
of national economic security, there have
been, and will be, some industries and de-

partments out of the bounds for foreign
investors. Theserestrictions, however, have
nothing to do with discrimination in imple-
menting competition policy, but areimposed
by national industrial policy or out of other
policy considerations. The principle of trans-
parency in the competition law is aimed at
the exemption provisionsin the antitrust law.
Exemption from the antitrust law is avery
sensitive and very complicated issue; even
in countries and regions withe advanced
competition policies, like the US, the EU and
Japan, antitrust law is not applicable to all
sectors without exception. For instance, the
EU’ s competition regulations are not appli-
cable to its own agricultural sector. There
are also regulations in the US exempting its
export firms from the antitrust law. In de-
veloping countries, there may be more sec-
tors to exempt from the antitrust law because
of state ownership or economic devel opment
level. But the general trend in the world is
that the sectors traditionally monopolized by
the state such as telecommunications, elec-
tric power and even the postal service are
becoming competitiveenterprises because of
their high cost and low efficiency. However,
there is atransition period here and what
“transparency” in the competition policy
means isto make this period open.
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