1
2

(actio in personam) |, ,

) (Holmes) ;

Alan Waton, Roman Law and Comparative Law , Universty of Georgia Press,1991 ,p. 139.

Carbonnier , LesBiens, p. 38.

) 1998 , 22

99 -



2005 3

, (actio in personam) (actioin
rem) (actio mixta)
o, 4
, (rea action) (personal action) , “ (re-
al) ” 113 (perﬂ)nd) ” 5 red “ ” , ,
roya , red ( ) regalis( ) rexreg( ) res
() &8 , / (real action) , (res)
, (rexreg) (real) ,
“ ” , - / (perona action)” |
, ” ; 7
' ‘i (personal) ” “
' , ‘ (real
property) " “ (personal property)” , , “oo
( )
“ ” , 8u , (J US)
” , 9 ,
4 : , , 1996 , 288
5 red action ,perond action “ e "
“ (red property)” *“ (persond property) ”
, “ " , immoveables( ) moveables( )
6 red 2003
7 R. H. Gravemn, Conflict of Laws, 7thed. , 1974, p.6.
8 S ,
, " ,After Virtue, Univerdty of Notre Dame Press, 1981, p.
65.

9 Rosoe Pound, Social Control through Law , Hamden, Conn: Archon Books, 1968, p. 86.

100 -



’ ’ )

11- 13 , (Irnerius) (Az0) jusin re
( ) ; : jusinre jusinpersonam ,
iuraredia iurapersonaia; 10
jusad rem, jus “ Tore
“ " jusinre right in or over a thing, “ " ;
jusin personam , right against aperson, “
" : ;jus ad rem

right to athing, 11 ,

(ALR) :
(dinglichkeit) ,

10

11

12

13

Robert Feengtra, Real Rights and Their Classification in the 17th century: the Role of Heinrich Hahn and Gerhard Felt-
mann, Legal Scholarship and Doctrines of Private Law, 13th - 18th Centuries, Variorum 1996, p. 106. :

: 4 2004
Black’ s Law Dictionary, Bryan A . Garner as editor in chief , 7th ed. , West

i

Giowp , 1999 , p. 863, 865.

Vgdl. z. B. Heuder, Institutionen des deutschen Privatrechts, | S. 376 ff. Vgl. z. B. Heuder, Institutionen
des deutschen Privatrechts, | S. 376 ff. ; Hibner , Grundzuge des deutschen Privatrechts, 1913, S. 147 ff. ; Dernburg, Das
Blrgerliche Recht 11, §62. : , , 2,5
Wiegand , Wolfgang, Die Entwicklung des Sachenrechts, AcP 190 (1990) , 113 - 120.

) 2002 , 72

101 -



2005 3

, 14 « »
1804 )
( 543 711 2114 2166 ) “ ? )
( 1664 ) 1811 )
307 K , ;
, "B 308
; , 1070 1073 1095 1236
1896 )
1 ( ) b
16
1 1 19 y
14
[ ] . : : , , 2002 , 13
15
Stanidaus Dmostrjanskyi , Dingliche Rechte und Pers ? nliche Rechte, 1931, S. 37.
16 Stanidaus Dmostrjanskyi , Dingliche Rechte und Pers ? nliche Rechte, 1931, S. 27; Dernburg, a. a. O.
12, , 3

102 -



17

17

1991

(

, 217

)

" (gewere)

(

)

- 103 -



2005

3

18

19

20
21

104 -

20 «
- (
) 1
(elterliche orge)
2003

, 2000

18

25
2001

2004

1

175

2001



dingliches recht

22

24

1997

23  G..W.Paton, A Textbook of Jurisprudence,

, 2
2
(res)

24

., 29
4thed. , 1972, p.300.
1997 .21

105 -



2005

“

" (ingtitutiona concept) , ®

1.
27

(ABY)

n 28
18- 99
25 [ 1] [
26
27
28 [ ]
2

106 -

2004

(dinglichkeit , thingness)

1994

,19:2(1991)

18

136

70



1945
1743
/
? 13
2.
(dinglichkeit) ,
Y( )
, 30 “
" , 31
, (D)
(Y) (2
29 2, 46
30 2, 17
31 :

D (
(2 —
(D)
Y(
2001

84

29
? 1
)
/
(thingness) ”
(Y) —
Y ZD
Y ZD

. 107 -



2005 3

: Z( ) ;
, Z(
(Y) — (2) —
, , ,
( juristische qualitaet)
: ( )
(Dutton v. Poole) 32 , 1859

1000

300,

(Seaver v. Lanom) ,1973

(D)

The Law Quarterly

300,

Current Legal Problems, 1992, 1

1999

) : D( )
, (D)
3.
, 1677
(Lawrence v. Fox) 33 | 1918
34
(2) —
19
32 : ,
Review ,1987, 103; 1989, 105
33 : 300,
34 See Meryll Dean’;, Removing a Blot on the L andscape -
143 - 145.
35
2001 1
36

108 -

The Reform of the Doctrine of Privity” ,2000J.B.L. March Issue,p.

( ) 64

2004 7



Abstract : Influenced by theformsof actionin Roman law , action in rem and actio in personam , the term
jusin re and jusin personam appeared in the theory of the School of Qossators 1000 yearslater , and be-
came popular due to the extensve practicesin German law. Thus they comprise complicated meanings,
at least three of which we can generalize asover things, dominative and abslute. Vice versa, the three
meanings, with inherent congstency , are essential components of the property of thingness. However ,
the forms of action in Roman law have been abandoned in modern law , © we need a new logic support to
keep the condstency of the three components under modern context of right. The article argues that the
knowing of partiesis such logic support. In addition, based on this new support , the traditiona civil law
focusng inner intent could be pushed forward to modern civil law focusng presumed intent.

Key Words: jusin re jusin personam ,knowing of parties
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