¢ ) 2009 4

[ ] [ ]
[ ] 2007 9 4 Y, 31
[ ] ILO169
) 15
20 60-70 ,
J 1977 NGO , s
¢ (indigenous)’ » 2
o , , 4000 s
[3]
ILO 20 20 )
, 1957 (
(Indigenous and Tribal Populations) YO 107 ),
) , , 1989 169 ,
* ( Yo 12 ), 2008
(1] . (Henry Stewart) : { : N N Y, :(
6 Y, 1997
(2] . “A- (Erica- Irene A.Daea) . «( Y,
(Janusz Symonides) :{ Y, 2004 , 390
(3] ( ¥, ¢ 1293 (2005 ) 90



,1982 (2006
, o )7 - "’
( « 7, 1999 “ 7o)
(Working Group on Indigenous Population),
, o 1994 (
Y, 1995 , , 2006 6,
s , 2007 9 13 o v
, ( ) (
)
N N o B
, , (8]
.
) o ,1997
o 1981-1983 Martinez—Cob “
B «
(4] (Manuela Tomei) N « —ILO 169 Y, 2002
[5] x4 2, ¢ Yy 18 (2007 ) 103
[6] , :( —
Y.< y 10 (1999 ) 18 2007 9 13
http://www.un.org/News/Press/docs//2007/gal0612.doc.htm,,
[7] , { : ). (€
) 32 2.3 (1993 ); :( Y, (
— ) 2005 .
[8] See Note,International Law as an Interpretive Force in Federal Indian Law,116 Harv..Rev.1751 (2003).
[9] ( — )< y 5 (2004 ) 49
[10] 9-3-27 1598 33
[11] , *
. , ( ) (
Y, 2004 .

- 23



( Y 2009 4

(2]
AY
.
) \ (Inuit)\
(Sami) . (Maori) . N (Ainu)
[14]
o
o bl ] ’
o Y o 9
o Y
(identity) | o
[12] i « ’
. s (
DA Yy 13 (2006 ) 61 1.
[13] > X 79, :(
- ), 2005 .

[14] Peter-Tobias Stoll & Anja von Hahn,Indigenous Peoples,Indigenous Knowledge and Indigenous Resources
in International Law,in Silke Von Lewinski ed., Indigenous Heritage and Intellectual Property 14—17
(Kluwer,2004) ; Julian Burger, Report from Frontier;The State of the World’s Indigenous Peoples 13-
16(Zed Books,1987).



Martinez—Cob

[15]

.« ) 27 2 ¢ .
) 15 1 C (author)

( ) :

“«

”(everyone), ,

) :

’ [16]
b 1 (e} E)
1 2 ,
, . , 1990 Ominayak and the Lubicon Lake Band v.

[17]
b

Canada

[15] U. N. Subcommission on Prevention of Discrimination and Protection of Minorities,Study of the Problem

of Discrimination against Indigenous Populations,U. N. Doc. E/CN. 4/Sub. 2/1983/21Add. 8,para. 625.
[16] Stoll & Hahn,supra note 14,at 17-19.

[17] Ominayak and the Lubicon Lake Band v.Canada,1990 Annual Report of the Human Rights Committee,U.
N. Doc. A/45/40,Bd. II,App. A(1990).

- 25 .



¢ ) 2009 4

(Cree Indian) 1 2 , 4
>> 27 b ’ (o] b
’ [18; ’
o bl ’ rl()rl
4 Yy 27
o “ 7 , , Ominayak and the
Lubicon Lake Band v.Canada , 27 ,
23 , , , 27
° , 27 N
23 “ , ) ,
' R 97(20] ’
. ILO 169 K
>> 9 o b
« ) (OAS) o
1LO169 “ (World Council of Indigenous
Peoples)” , 1989 , 2007 7, N N
, 19 . :
. & 1989 ,
(23]
, 23 N , )
, , , 13,14
. 15

[18] S. James Anaya,Indigenous Peoples in International Law 110-115(Oxford,2nd ed.,2004).
[19] Stoll & Hahn,supra note 14,at19.
[20] x4 N Y, 1997 , 454-455
[21] http://www.ilo.org/ilolex/cgi-lex/ratifce.pl?C169.
[22] Anaya,supra note 18,at 60.
[23] ILO s 4 s
R (Manuela Tomei) s «(
—ILO 169 bE 2002, 18-19



€ ) .

, 124 (Erica—Irene A.
Daes) 1988 , s 1994
, 45 , 1994 , o
1994 12 “ 10 7~
, = , 2006 6 ) ’
20 , 2007 9 143 4 11 ,
) , s 2007 10
- 9 ) ) O
“« (27] ’
2002 ,
, 31 o
31 1 “ N N N \
N o 2 ,
11 1 “ , N
Y o 7 Y b s 2

[24] http/;www.un.orglesa/socdev/iunpfii/en/drip.html.

[25] {( ) “10 "), £
Y, 2004

[26] 1 , ¢

i
) )

o Cal v. Attorney General of Belize,Claims Nos. 171 & 172(Belize Supreme Court,Oct,
18.2007) ,availableathttp://www.law.arizona.edu/depts/iplp/advocacy/maya_belize/documents/ClaimsNos17land
1720£2007.pdf.
[27] See John Carey & Siegfried Wiessner,A New United Nations Subsidiary Organ:The Permanet Forum on Indi
genous Issues, ASIL Insights, Apr. 2001,at http://www.asil.org/insights/insigh67.htm. (
), < 1293 2005 , 90

- 27 ¢



¢ ) 2009 4

,  WTO
9
5 °
28 ,
WIPO
9 . 35

WIPO

[31]

o 32
, 2002
, 2006 5
(CBD)
° , 33

, TRIPs

, 2005

[30]

[28] See Rosemarie J. Coomie,Intellectual Property,Human Rights & Sovereignty:New Dilemmas in Interna-

tional Law Posed by the Recognition of Indigenous Knowledge and the Conversation of Biodiversity,6
IndJ. Global Legal Stud. 59. 71 n. 50(1998).
[29] Review of Activities of the United Nations System Relating to Indigenous Peoples:An Interactive Discussion,
World Intellectual Issues,1st Sess.,Provisional Agenda Item 6,U.N.Doc.E/CN.19/2002/2/Add.1 (2002);
Review of Activities of the United Nations System Relating to Indigenous Peoples:An Interactive
Discussion, World Trade Organization (WTO)Activities Relating to Indigenous Peoples,U.N.ESCOR
Permanent Forum on Indigenous Issues, Ist Sess.,Provisional Agenda Item 6,U.N.Doc.E/CN.19/2002/2

Add.6(2002).
[30] E/C.19/2006/2.
[31] E2006/43 E/C.192006/11.

28



( Y, I0AS 1989

1995 , . . R ,
, 1997 2 ( ) . ,
- ( 2 2 ),
( 6 )7 ( 7_8 )’ 4 N
s s s ( 14_17 )’
R R (1821 ).
, 20 () .
- (2) . .
. (3) , ( )
, ( p; ,
. WIPO 1978 UNESCO “
” , , , 1982 (
. Yo ,1996 (
p; . ,1996 «“
R [34]
1998 ,WIPO , “ . ” . 1998
1999 “ n,

[32] Proposed American Declaration on the Rights of Indigenous Peoples(Approved by the Inter-American Comm
ission on Human Rights on February 26,1997, at its 1333rd session,95th Regular Session),OEA/Ser/1/V/.

II. 95 Doc. 6(1997) ,available at http//wwwl. umn.edwhumanrts/instree/indigenousdeclLhtml.
(Peoples) s ,  1LO169

’

s

»o 1 3 .
[33] http://www.oas.org/consejo/CAJP/Indigenous%20documents.asp.

[34] WIPO Secretariat,Matters concerning Intellectual Property and Genetic Resources,Traditional Knowledge and
Folklore—an Overview, WIPO/GRTKFIC/1/3(2001).

. 29 .



¢ ) 2009 4

. ,1998 1999 [, WIPO“

7” 9
o (Report on the Intellectual Property Needs and Expectations of Traditional
Knowledge Holders) , ,WIPO 2001 4
, , WIPO ,
el
2000 , WIPO 26 , N
A} ’ ’ ‘38‘ b
, 3 2003
, 7 2004 11 , \
] ‘40‘
1992 6 ,“ 7, ,
; ; ( )(CBD),
, WIPO (Indigenous Peoples) ,
(traditional knowledge holders) , ,CBD “ N
(indigenous and local communities)” s o ,
“peoples” , indigenous community o ,local

’ ’

[35] Roundtable on Intellectual Property and Indigenous Peoples(1998);http//www.wipo.intmeetingsen/detailsjsp?
meeting_id =3505 and Roundtable on Intellectual Property and Traditional Knowledge (1999) ;http://
www.wipo.int/meetings/en/details.jsp?meeting_id=3898.

[36] WIPO Secretariat,supra note 34, at 11.

[37] http://www.wipo.int/meetings/en/.

[38] http://www.wipo.int/tk/en/igc.

[39] 2003 7 5 , :{ b2
4 y o1 2 (2004 ) 111

[40] http://www.wipo.int/meetings/en/details.jsp?meeting_id=6183.

[41] CBD , :( Y, €

Yy 22 (1998 ) 115 :( Y.< Yy 52
3 (2002 ) 309 .



CBD (D) :(2) ;(3)

N - CBD N
o] (3) (o}
N ’ ’ CBD N ] ’
CBD \ 8 J oo 3
CBD 8 J ) ) )
CBD 1996 o
,2000 5 (COP-5) )
7, 2002 s 6 (COP-
6) ( yoooo "o
° ) s CBD, WIPO . WTO
, 2004 2 7 (COP-7), ,
(
>>o [45]
(Mohawk) , Akwe:Konguidelines,
[42] http://www.biodiv.org/programmes/socio—eco/traditional/ ; (
Y, :( Y, 2004 , 68 .
[43] :{ ) :(
), 2004, 69-71
[44] COP-7 , http://www.biodiv.org/programmes/socio—eco/traditional/akwe.aspx.

[45] http://www.biodiv.org/doc/publications/akwe—brochure—en.pdf.



¢ ) 2009 4

R [46]
, ( )
2006 8 (COP-8) “ R
( ) ( ) ,
[47]
) o , 20 70
1984 “ ” <<
Y(Declaration of Principles of the World Council of Indigenous Peoples), *
, 1993 “ . 7 4
. Mataatua Yo ¥ 14 150
Mataatua “ , ,
) N ; N ( N
Y ) b A N Y
[46] , :(CBD - Akwé : Kon ). < >

10,2006 ,215
[47] http://www.jpo.go.jp/torikumi/kokusai/kokusai2/pdf/living_thing_meeting/meeting.pdf.
[48] http://www.cwis.org/fwdp/Resolutions/WCIP/weip.txt.
[49] http://aotearoa.welliington.net.nz/imp/mata.htm.

32



, . 2004 5
3 ( Yo
, CBD ,WIPO ,UNESCO
WIPO  CBD ., .
, , WIPO
., CBD, 8 J
, , WIPO UNESCO
. : . CBD .WIPO
. ,CBD
. . WIPO ,
,WIPO . ,
., WIPO

[50] http://www.ipcb.org/resolutions/htmls/pf2004.html.



( Y 2000 4

[13 ”
N .
[51]
[52]
s 20 70 ,20 80
, (Tamura Yoshiyuki) . N
( , )’ ”’“
9 (53]
, (Hasegawa Ko) 2 )
” [54]
[51] Will Kymlicka,Multicultural Citizenship (Clarendon Press,1995); :(
Y, :( Y, 1997 .
[52] , :( — ),
:{ ), 2000 .
[53] { P ) 13 (2006
) 53-55
[54] :( P )y 13 (2006 ) 33-



€ (K )

© 1994-2010 China Academic Journal Electronic Publishing House. All rights reserved. http':/‘?\“;\;vw.cnki.r



