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The Judge’s Jurisprudence under Pragmatism:
A Probe into the Judicial Philosophy of Justice Holmes

LI Xia

Abstract: Oliver W. Holmes is the landmark in American jurisprudence and judicial history whose judi-
cial philosophy has significant influence on American legal thoughts and judicial practices since the last centu—
ry. According to Holmes” judicial philosophy the principal duty of the judge is to abide by the legislation on
behalf of the majority even if the legislation is defective. However to respect the legislation is not because

the court lacks the fact — finding ability but because the judge shall not depend on personal knowledge of facts

in making judgment. In Holmes” judicial opinions some inconsistencies arise between his defense for free

speech and association and his respect to social dominant powers or legislations. Both the classical judicial self
— restrain theory and the strict judicial activism constitute Holmes” pragmatic jurisprudence which is one type
of judge’s jurisprudence in American indigenous legal context.

Key words: Holmes duty of judge judicial self —restrain  pragmatism
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