i i% k "%"i %‘i ?ﬁ[ﬁ%ﬁ%ﬂ%m] 66 4

WUHAN UNIVERSITY JOURNAL (Philosophy & Social Sciences)

2013 7
Vol. 66. No. 4 July 2013. 060~ 065

Iy
{ » .
; o (
) N , ( )
; » ) o
3 5 << >>
N (%7147 ,2005:267 T) )
(Walters) @
@, SKS . 1990
s o s 1993
) ,
o s 1996 s
1000 R
. : 1998 ,
) {
) ®, 2001 ,
@ Walters v. Industrial and Commercial Bank of China, Ltd, et al. , Dkt. No. 10-806-cv (2d.

Cir. July 2011).

©)]
Dec. 18,1998).

Walters v. Century Int’l Arms,Inc. ,No. 93-5118-CV-SW-1 (W. D. Mo. Oct. 22,1996).
. Order. Walters v. People’s Republic of China.No. 93-5118-CV-SW-1 (W. D. Mo.



o 61

D, @, 10 ,
10,2006 10 ®,

s . 2009 10 .
( ) , N .

( ) )

,”2009 12 2 - H. (Sidney H. Stein)
s 4 p) o
2009 12 24 ’ s
s “ .”2010 2 2 R ( Den-
ny Chin ) , “
1610 1 2 o s ,
2011 7 7 , , o

. 1976
( D , , o
+{ ) .
1610 3 : 1608 5
b b 1 2 ’ b
. 1610 1 2 @,
, , 1610 1 ,
b 9 o o b <<
>> b b o
X4 bi , o,
@) s Statement of Interest of the United States Concerning Plaintiffs” Motion for Authority to Collect

Judgment Pursuant To Foreign Sovereign Immunity Act,28 U.S. C. § 1610(C) ., http://www. state. gov/documents/organiza-
tion/16621. pdf,2011-11-28,
, Order, Walters v. People’s Republic of China,No. 93-5118-CV-SW-1 (W. D. Mo. Aug. 5,2002).
, Order, Walters v. People”s Republic of China,No. 93-5118-CV-SWDW (W. D. Mo. Oct. 18,2006).
,Rubin v. Islamic Republic of Iran,637 F. 3d 783,800 (7th Cir. 2011) ; Aurelius Capital Partners, LP v. Republic of
Argentina,584 F. 3d 120,130 (2d Cir. 2009).
, Walker Int’]l Holdings Ltd. v. Republic of Congo,395 F. 3d 229,233 (5th Cir. 2004).

e ©00



« 62 ( ) 66 4
N ( »
{ » )
s (Jeremy Ostrander,2004:541) , 1604 1607
1609 1611 o
“ ”
. ) s {
) 1605 1 2 “ ” 5 “ ” ,
, . (
( ) » 456 1 2 ¢ ,
” @ . s .
’ . & » 1610
1 1 ’ “ , ”
72, ; ( )
R , 1610 1 1 ,
7O, ( (
) >> “ ”» “ ,
. ”” @ B ,
4 » 1610 2 1 o 1 ,
N ( »
{ ) ? (Michael A. Granne,2008:1-5), 1603 1
. “ » “ R ” 2 s “
@ “a state may waive its immunity from attachment of its property or from execution against its property,but a waiver of im—

munity from suit does not imply a waiver of immunity from attachment of property,and a waiver of immunity from attachment of

property does not imply a waiver of immunity from suit. ”
States § 456(1)(b) (1987).

,H. R. Rep. No. 94-1

SI=1T)

Restatement (Third) of Foreign Relations Law of the United

,Schipani v. McLeod,541 F. 3d 158,159 n. 3 (2d Cir. 2008).

487, at 28 (1976).

Restatement (Third) of Foreign Relations Law of the United States § 456(1)(b) Comment b (Form of waiver) (1987).



63

OR 1610 ,
, {
4 Y 1610 2
1605 1 2 . 3

”»
o

(William C. Hoffman,1991:535-540),

4 Yy 41 1
b Y ’
48 “
y 3 . ,
b ~

@) 2007

1984

1983
(1983).
2007
1984

) ,
, (
@o s “
®O
2 ) ¢ ( )
5 1605 2

, De Letelier v. Republic of Chile,748 F. 2d 790,799 (2d Cir 1984).
, First Nat’] City Bank v. Banco Para El Comercio Exterior de Cuba, 462 U. S. 611,628

EM Ltd. v. Republic of Argentina,473 F.3d 463,472-473 (2d Cir. 2007) ;

,EM Ltd. v. Republic of Argentina,473 F. 3d 463,472-473 (2d Cir. 2007);
, De Letelier v. Republic of Chile,748 F.2d 790,799 (2d Cir 1984).

)



o« 64

(

”

@, ( Yy 65

) 1610 1 : ,

s 1610 o

b b
o 1976 11 2 ,
, “ 7 ( 3% #.1987:140),
b b Y Y
b o b ’
b o b o b
{ » ; . s o ,
b b
Y Y Y b b
b ’
b b o
) , N
{ » (instrumentality of a foreign state) , 2003 s
Dole Food Co. v. Patrickson,538 U. S. 468 (2003). , s {
) « » , , . « ”

@

130 (2d Cir. 2009).

°

. Aurelius Capital Partners,LLP v. Republic of Argentina,584 F. 3d 120,



o 65 o

(1]
(2]
(3]
(4]

(5]

(2006).

(1987).
Jeremy Ostrander(2004). The Last Bastion of Sovereign Immunity: A Comparative Look at Immunity from Execu-
tion of Judgments,Berkeley Journal of International Law 22.
Michael A. Granne(2008). Defining Organ of a Foreign State Under the Foreign Sovereign Immunities Act of
1976. UC Davis Law Review 1.
William C. Hoffman(1991). “The Separate Entity Rule in International Perspective: Should State Ownership of

Corporate Shares Confer Sovereign Status for Immunity Purposes”. Tulane Law Review, 65.

Immunity from Execution of China’s State Property in the United States
——Taking Walters vs Industrial and Commercial Bank of China,Ltd. as an Example

Li Qingming (Assistant Researcher,Chinese Academy of Social Sciences)

Abstract: Foreign Sovereign Immunities Act (FSIA) of the United States provides that a foreign state and its property is
immune from jurisdiction and execution. Immunity from attachment and execution of property of a foreign state means that
the property of a foreign state shall be immune from attachment arrest and execution. In the execution proceedings, both a
foreign state and its instrumentality (including the state-owned enterprise) are able to invoke the defense of immunity from
execution. A state and its instrumentality have their own respective legal personality and property, accordingly, the courts
have no competence to attach the property of the instrumentality of a foreign state (including the state-owned enterprise) to
execute the judgment against the foreign state. Walters applied to attach the property of the Chinese government saved in
New York Branch of Industrial and Commercial Bank of China,Bank of China,China Construction Bank so as to execute the
default judgment against the Chinese government, which is in violation of the FSIA the judicial precedents of the Federal
Courts,and thus it is rejected by the Court.

Key words: state property; property of the state-owned enterprises; immunity from execution; Foreign Sovereign Immuni-

ties Act
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