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Study on the relation between patent and plant variety right
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Abstract: In China a patent should not be granted plant varieties according to Patent Law

while Guidelines for Patent Examination ( 2010) interprets “plant variety ” as
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Key words:

Do

“plant” and provides plants cannot be granted patent protection for a living object.
The above provisions caused many inventions of the plant type subject can not apply
patent and there are some vague and difficulty in defining the protection scope of
gene patent and breeding method patent in practice. This article introduces firstly
basic situation of patent protection of plant invention in China and its existing
problems discusses reasons causing these problems and critical questions should be
resolved and puts forward the following suggestions to improve plant invention patent
protection system in China: providing only plant variety cannot be granted patent
protection in Guidelines for Patent Examination; defining the protection scope of gene
patent and breeding method patent by judicial interpretation and guiding cases;
establishing farmer“ s right to save seed in biotechnological inventions patent and
compulsory cross: licensing provision between patent and plant variety right in
amendment of Patent Law.

plant invention; plant variety; gene patent; plant invention patent; plant variety

right

20 {
80

1997 (

( »

)



( (2008 ) .« Y(2015 ) (
) (
| 2001 5 )@ (
p 2007 1 )@ (
22001 )«
( 22007 ) . { » K«
. « »
®,
(
( )
(
( y  « » (
()« » « p)
( » . N N
( )
( (2010) @
@O »”
®, DNA
@,
©) 2001 5
®) 2007 1
® « (2008 ) 25 .
@ ( Y(2010) 2013 2014 “
7 ( Y(2010)
® « Y(2010) 4.4
® ( Y(2010) 9.
@ « (2010 ) 9.1.2.1.

|
N
|

(2003

)

»

)

)

Y( 1997

)



»

DNA
DNA
( »
»
»
()«
{

D « (2010
@ ( (2010
® ( (2010
@
®

(

DNA i

113

)

€«

€

€« ”»

»

) 9.1.2.2.

) 9.1.2.3.

) 9.1.2.4.
(2012)

(2014)

Y 25 (4) “
DNA
DNA
DNA
) 14 »
) 114 »
DNA
( )
; N DNA
>> (13 » <<
>> (13 » 13
( y «
@ ®,
144
36



€« 1 »

8
@,
1 b4
( o«
<< >> (1% b4
( ) o « y o«
>> 113 »
DNA
( »
(
»
® (2014)
@ (2014)
®

2015

%(2010)

€«

”»

)

€

(

621
279

19
13 1
(

B, (
DA
?

i

«

)



(

1980
tic System
Chakrabaty

)«

”

»

»

(

Chakrabaty

o

)

»

(D Diamond v. Chakrabaty 447U.S. 303 1980.

113

80

€« »

( »

1995 Plant Gen—

o

@, Plant Gentic System



21.11% 2014
@: 2010
2014 30965

2.45

@ Case T_0356/93—3.3.4 1995.02.21
(1995)

Greenpeace Litd v. Plant Genetic System N. V.

(

2010
83577
14480 2010 - 2014
2013
2010 -2014

2013

$2016 02 (

$2016 03 (

( )
38851 2010 -2014
20. 93%
®,
2014
2.32

192

193

et al: Plant Cell

) 2010 -2014

) 2010 -2014



1 2010 -2014 ( ) ®
2010 2011 2012 2013 2014
31917 36049 51194 57758 70559
44394 50625 61924 70963 79016
38851 43233 57604 65961 83577
8662 10105 13707 16045 18106
9542 12504 16781 19156 19395
17725 19851 30109 34354 39321
2675 3512 4753 6341 6261
2 2010 -2014 ( )
2010 2011 2012 2013 2014
12070 16069 21881 23170 23797
23919 25665 32102 27725 26501
14480 20463 27532 30684 30965
3756 4817 6079 6069 6230
2400 3742 5870 6413 6607
7626 10761 14854 15099 15520
940 1272 1771 2110 2118
() 7 “ 7
( » “ oo
” ? ( %(2010) ”
o 7 ? (€ (1991 )
( UPOV1991) « ” .
2. 99, 6702 988 .
909, 29. 808. 335 . “ 335”7 « ”  UPOV1991
@) 1 2 { »2016 2 3




113 ”

« »

Rz
| SH B P O A
ERZLTEU
Y B SRR E K
Y AD L2 TS pNIF)
LERZLTELe FEIL AR AL
1 A}
o { »
Bt + CpTI . .
@ ” . << >> 111 ”»
1997 § » o
1999 ( $1978 ( UPOV1978) .
(1)  UPOV1978
?(2)
?
() UPOV1978
UPOV1961/1972  UPOV1978 ®

@ UPOV1961/1972 Art.2(1)  UPOV1978 Art.2(1) .

»

[



( one and the same botanical genus or species. )

the dual protection prohibition

2) ., UPOV1991

(a double protection prohibition '

., UPOV1978
UPOV1978
1. UPOV
UPOV ( EPO)
o UPOV
? UPOV
(1) ;(2)
,(3)
,(4)
o 1957 N 12
( sui generis right) . 1961 N N
N 9 UPOV
( UPOV1961) o UP-
0oVv1961 UPOV
o 1963
( )( Strasbourg Convention) @ “
72 1973
4 )( the European Patent Convention EPC) ® o
EPO 1980 o
UPOV UPOV 1978
@ « » { >>( Convention on the Unifica—

tion of Certain Points of Substantive Law on Patents for Invention)

1980 8 1

@ Strasbourg Convention( 1963 COETS 5 (27 November 1963) ) Art. 2.

® EPC Art. 53(b).
EPC

EPC EPC

UPOV



UPOV 1978 37

n@
UPOV1978 UPOV
. 1980 11 12 UPOV1978
1980 . 1980
Diamond v. Chakrabaty . 1986 4
Ex parte Hibberd
Chakrabaty EPO 1983  Ciba—Geigy 1987  Lubr-
izol 1995 Plant Genetic Systems N N N
( ) . (
) AY
o EPO
EPO o
EPC UPOV o 80 UPOV
UPOV
UPOV1978 “ "
60
EPO 80 N
o UPOV1991
o UPOV1978
UPOV1978 37 o UPOV1978
UPOV1978 UPOV1978 (
) o
2.
UPOV ? “ 7
113 » ?

@© UPOVI1978 Art. 37.



UPOV1978
the same botanical genus or species)
genus or species” “ " ( plant)
UPOV
“ 7 UPOV1961 /1972
6
®, UPOV1978 . UPOV1991
€« » @ 113 »
. UPOV1978
nus or species) " ( variety)
sion) . (Class) . (Order) . (Family) . ( Genus) .
Variety Varietas) ( Form
( Local race) .
oo " ( variety)
Variety o

)

menclature ICBN)
vated Plants ICNCP)

[13

Cultivar( Cultivated

”( one and

o “ 7 “botanical

“ " ( variety)

" ( variety)

A A A

UPOV

113 ”

( botanical ge—

50 ( Divi-
( Species)
( Subspecies) . (
Forma) *. “ ( species)
73, ( Genus)
) o
1961 (
Variety )

)( The International Code Of Botanical No—

)( International Code of Nomenclature for Culti—

A} A) A) A} A) A} A} Y 12
var) . ( Group) ( Grex) 3
ICNCP ®

@ UPOV1978 Art.2(2).
@ UPOV1991 Art. 1( VI).

» ICBN N NN
ICNCP ( Culti-
113 ” . “« » 113 » ?
ICBN ( Genus)



( Species) o Varietas( ) Forma( )
Cultivar( ) o variety pinzhong( ) Culti-
var( ) o N
variety( )
. . ICNCP Cultivar( ) o
UPOV1978 “ " ( botanical genus or spe-
cies) “o oo UPOV variety ( )
ICNCP  Cultivar( ) o UPOV1978 “
7 ( Cultivar) ( variety) “ 7
“ i UPOV1978 “ 7 o
¢ )(2010 )
UPOV1978 ( 2(2010)
§ »
()
2001 J. E. M. AG v. Pioneer Hi — Bred
?
?
2 o
A 2 A
? I'14 ”
Monsanto Roundup Ready( ) ( EP0546090)
. (1) EPSPS DNA; ( 2)
EPSPS (3)



;(4) EPSPS

556 EPSPS
556 556
556
556 EPSPS DNA
N A N 114 556 '
“ 556 »
]
s | Rk | s
R P
%iifm 52 T A
ﬁjkgggf AR
e SRR
oA s Rtz
2
( )
( ) << >> ¢« )
( » << >>
( 2010) << >> % » y ., )
( ) ) , § )
”» “ ) O 80
° << >> “« 9
( » UPOV « Y

€« 9y

— 15 —



( )

”»

Plant Genetic Systems
JEPC) 53 (b)
larged Board of Appeal EBA)

» T«

1997

64

In re Novartis AG

(2)

)

“EPC

o

53

o

Y(2010)

(b)

»

EBA



»

o

))
( )

»

14

(

EC/98/44 Art. 12.

€

14

)

) 11

€

( EC) No.2100/94
{ »
»



)
)
(
() b
{ )
(
( offering for transfer) . . .
3600
o ( »

[13

» 10

( )

1 Gert Wiirtenberger Paul Van Der Kooij Bart Kiewiet Martin Ekvad. “European community plant variety

protection”  Oxford University Press 2006. p. 9.
2 Margaret Llewelyn & Mike Adcock. “European Plant Intellectual Property” Hart Publishing 2006 P81 21.
3 UPOV1991 I 2015 (12).
4 M . 2009.19.
5 . M . : 2011.4.
6 M . 2003.5.
7 . M . : 2013.5 -6.
8 M . : 2011.212.
9 . J. 2011 (7).
10 . Myriad J. 2014 (1) .

( 23 328 )

@ Japan: the Plant Variety Protection and Seed Act ( Act No. 83 of May 29 1998) as amended by Act No. 49/
2007 Article 21 ( Limitation of the effects of the Breeder’ s Right) .



