2012 11

& &9

F 4B RA TS ETEFARNT T LSRG, K2 F
RERTH P EEF RN ENERE TR 7Z. THEFERBERA W BB
R EDWEEFXRGRATLEAEE, 2 TERABA. BEHE. BANAE T B
WEF, EEFERAARRFREZAL ZBARE. @ a8 A 520 F AL Fe b 33 Ik
FRART GBI HBRIRGHEN RN, DAL LY EIRT L EHFRED TS
B AL 8 R 512

D EERERRML; e EERA
: D922. 29 A :0257-5833(2012) 11-0104-09

&, PEAAAHFREFALMMERLRT  (LF  100720)

1 2012-0820
@ . See W. Rowley and N. Camp-
bell “Multi — Jurisdictional Merger Review: Is It Time for a Common Form Filing Treaty? Policy Directions for Global Merger Re—
view” a special report by the Global Forum for Competition and Trade Policy ( 1999) .

@ See Harrison First Antitrust Law in A. Morrison ( eds.) Fundamental of American Law Oxford University Press 1996; Robert
Bork The Antitrust Paradox: a Policy at War with Itself Basic Books 1978 p. 70.
® See D. Fidler “Competition Law and International Relations” International and Comparative Law Quarterly 1992(41)  pp. 563

—-564.

104



2012 11

13 ”@ [13 N
7’@ . .
0 20 20
20
90 ®, N
o 20 20 o “
o 20 90

)
«
o ” @
1. 7 3% bk 2 0 317 ®, “
”
©, o
@ Lon L. Fuller “American Legal Realism” University of Pennsylvania Law Review 1934( 82) p. 429 p.434. P. .
P. I : ) 2004 81 .
@ Roscoe Pound  Jurisprudence I ~West Publishing 1959 p. 350. P. . P B
: bs 2004 81-82
@ David J. Gerber Global Competition: Law Markets and Globalization Oxford University Press 2010 p. 19.
@ ( )y L) 1999 1.
® ) € b 2009 4
©® ( ) 2009 5

105



2012 11

o

2. B E NG HIREE

® ]
@,
3. FRAISEFAT A M B M. N
[13
,’@ [ ”
@,
4. FEIEIRGAR . N
®,
»©
«
”@ R
)
@ € — p) 2003 31 .
@ . § — N > 2003 211
® t K« ) 2009 31
@ Spence Wallei “The Internationalization of Antitrust Enforcement” Boston University Law Review 1997(4) .
® § > 2009 322
© . : A : . o » |« ) 1997 1.
) : A — » K« » 2007 9 2 .

106



2012 11

1

. Xll‘ﬁfij“b( o SN “

2. R AAE .

o ( Regional Trade

Agreements) ( Regional Integration Projects) o

o . 1996 (
( NAFTA) ) @,
. 20 90

«“ 7 ( MERCOSUR)

; § ) ( Andean Pact)
®

o

® e

@ee

( — b 2003 130 .

North American Free Trade Agreement between the Government of the United States of America the
Government of Canada and the Government of the United States of Mexico ( Washington D. C. 8 and 17 December 1992; Ottawa
11 and 17 December 1992; and Mexico City 14 and 17 December 1992) Ana Maria Alvarez
& Pierre Horna  “Implementing Competition Law and Policy in Latin America: The Role of Technical Assistance” Chi — Kent L
Rev.2008(83) p. 118 Richard Cunningham and Anthony LaRocca “Harmonization of Competition Policies in a Regional Eco—
nomic Integration” Law & Pol’ y Intl Bus 1996(27) p.879 p.880.
See André Filipe Zago de Azevedo “Mercosur: Ambitious Policies Poor Practices” Brazilian J. Pol. Econ.2004(24) p.584.

( ) 2011 29 .

See UNCTAD “Implementing Competition — Related Provisions in Regional Trade Agreements: Is It Possible to Obtain Develop—
ment Gains?” New York and Geneva 2007.

107



2012 11

3. WA, .
(1) ( WTO) . WTO
. 1996
WTO . . 2003
2004
. (2) ( UNCTAD) . UNCTAD 1964
@
o N ( » ( »
UNCTAD .
UNCTAD
- (3) °
( OECD) . (
e, ( )@ .
. 2001
(ICN)

. HBERBENARE.

Al
@ Daniel Kroll Toward Multilateral Competition Law? Afier Cancun:

Re — evaluating the Case for Additional International Competition Rules Under Special Consideration of the WTO Agreement Frankfurt
am Main 2007 .

@) UNCTAD . http:  //www. unctad. org/Templates/StartPage. asp? intltemID =2239&lang
=1 2012 -06 -27.

® OECD “Recommendation of the Council concerning Effective Action against Hard Core Cartels( 1998) ” available at http: //
www. oecd. org/dataoecd/39/4/2350130. pdf 2012 -06 —27.

@ OECD “Notification of Transnational Mergers( 1999) " available at http: //www. oecd. org/dataoecd /40 /2 /2752153. pdf 2012 —
06 -27.

3 Giuliano Amato Antitrust and the Bounds of Power: the Dilemma of Liberal Democracy in the History of The Market Oxford Univer—

sity Press 1997 p. 2.

108



2012 11

3. FEALFZFENGINARE

113

“ ”» “ ” ““ ”» “ »

)

See C Ehlermann and L. Laudati ( eds.) European Competition Law Annual 1997: Objectives of Competition Policy Hart Publish—
ing 1998 p.58.
. N . { Y (17 ) 2004 5
N § > 2009 39-41 &

109



2012

11

«

« ”»

o

— 7 @, MIME R RS — IR R T Fok B IR E M AR

% —7 @,

€«

o 20 30 50

( Do

©)

BIMER B EL B R AR AR R . .
”»
“
@,
¢ b 2009 I,
“ 7 1927 United States v. Sisal Sales Corporation (274 U. S. 268)

; 1945 United States v. Alunimun Co.

of America ( 148F. 2d. 416) Hand

“« ”
o

@ See D. Rishikesh “Extraterritoriality Versus Sovereignty in International Antitrust Jurisdiction” World Competition1991 ( 14)

p.- 33 p.36.

@

110

- M { > N 2008 163



2012 11

“ v@.
y
o
o
1
o
“« ”
o
“
o
”
o e R @
A
° ~ ~
Al Al A
o Al
Al o
o
o
’ °
’ ~
“@ ”
’
o
o Al

WTO
WTO 0

@ See G. Feketekuty “Reflections on the Interaction between Trade Policy and Competition Policy: a Contribution to the Develop—
ment of a Conceptual Framework” ( OECD Paris 1993).
@ Peter Sutherland The Future of The WTO: Addressing institutional challenges in the new millennium Para. 112 p. 29.

111



2012 11

(AR 30 FE)

Delimma and Method: the Normative Analysis
of the Internationalization of Competition Law

Jin Shanming

Abstract: The internationalization of competition law is the active response of competition law to the
competition issues in the context of economic globlization, which is the objective requirement and the fun—
damental method to resolve these issues. Moreover, most of the market — oriented economies try to fight
the global competition issues and maintain the global market order via the bilateral, regional or multilater—
al cooperation, but the proceedings and results are not so well due to the different or contradictory ele—
ments such as ideology, national interests, traditional views and so on. After reviewing the existing meth—
ods or models and reexamining the alternative opinions of substituting the law with extraterritorial applica—
tion system or trade policy, it is found that cooperation between or among different economies is the best
way to keep the competition order in the global market and promote the internationalization of the competi—

tion law effectively.

Keywords: Internationalization of Competition Law; Normative Analysis; Competition Order
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