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Subject : Examination and Reflection on* Equdity of the Prosecution and the Defense” in China
Author & unit :J1 Xiang- de (The Lav Research Inditute of Chinese Academy of Scid Stience Beijing 100720 ,China)
Abgract :Sill , the principle of Equality of the Prosecution and the Defense” isjud at itspreiminary gage in
Chinese lav sys¢em and judiciary practice. There is very great digparity between it and requirements on
“ Egudity of the Prosecution and the Defense” put forward by related internationd convetions and judicial
criteria, even it does not yet reach the lowes standard of the principle of Equaity of the Prosecution and the
Deense” . In the course of re - amending the Crimina Precedure Law , based on the principle of“ Equdity of
the Posecution and the Ddense” , we should recondruct the relationship between the prosecutor and the
defendant aswell as the related sygem; clarify reations between the principle of Equaity of the Prosecution
and the d€fense” and the essence of crimina procedure as well as its foundamenta theories; unscramble the
contenporary conrotation of “ Equdity of the Prosecution and the ddense” ; edablish reaoonable power
gructure in crimind procedure ; expland the right to defence of the defendant ; cultivate proper judicia concept
and professond qualities of law executors; and gudy the interaction mechanism between the decison maker
and the public in the congruction of principle of“ Equality of the Prosecution and the Ddense” < to provide

reference to the legdaion and judicia practice.
Key words:equdity of the Prosecution and the Defense; reflection on sydem; retiond congderaion

) ,1996 )

[1

) , 1996

:2007- 10- 20
: 2007 “ "
(07BFX061)
(1964-) , , , ,

22



)

)

1989

1990

1996

11

4

17

"1994

1979

3

21

12

2.
1996 ,
€] 199
1979
2
3.
1979
1996 ,
37 ¢
127
87 “ ,

"1993 3 31 ,

1996 12

23

12



2007 6

’ . ’ 160
4.
1979 ,
. 199 1996
: , , 1979
(2 : 1996 ,
5.
, » [3]
, 1979 1.
112 2 ,
, 1996 ,
, 169 1996
: " 12
<
> 43 “
" 1979 ,
115 2 ¢ , 128 2
1996 ,
156 1 ,

24



3 ()
' ()
@) , (
: ' ) ,
N ,
129
o ) ,
" 160 .
, , 48
, , v
, , 2006 5 1 ,

Eooromic and Scid Gouncil :Qvil and Rilitical Rights, Ind uding the Qegionsd Torture and Detention ,Report of the Working Goup
on Arhitrary Detertion (Addndum) ,Misson to China, E/CN. 4/2005/6/Add. 4 ,29 December 2004.

25



2007 6

9% ,
, (©)
' - 4 ,
( @
). ' 155 , :
“ 48 ” 113 5 ” , ! B i
' ’ 161 “ ,
(3) 13 ” 1
( )

4,

: @)

, : , 2003 12 25
: ) 8 2003
11 , 272- 285

26



@

)

,2004

“
. ’
’
“ ”
’
’ i
“ ”
“ ”
’
)
’
) )
’
“
’
“
" “
’
1 )
’
’
’ ’

7

27



2007

6

[4]306 - 319
[4]306 - 319
» [5]

28

)
)
« " u " ”
)
« "
)
)
)
)
)
)
)
)
)
(6]
)
,
)
)
)
)
)



,1996
()
[1] : [M].
,1996:39.
[2] :
2002, (4) .
[3] I ]
[M]. :
[4] : [M].

(189

[3].

,1998:4.

()

19%

2003.

[51[ ] . [M].
,1985:85.

[6] .

2002 :232.

[M].

29



