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Research on Invalid Defense in Patent

Infringement Litigation

Abstract ; The patent right is based on the private right created by invention,
and the examination and publicity executed by the patent office is the necessity to
define the scope and issue the certificate of the right. Should the validity of the
patent right after authorization be submitted to the administrative agency or
accepted by the ordinary court? the American double track system and the
German binary system have their respective running backgrounds. Comparatively
speaking, Japan’s compromise model deserves reference, that is, the quasi
judicial function of invalid declaration is vested in the administrative agency, and
the defendant of patent infringement lawsuit has the right to put forward the
patent obviously should be invalid as a defense of non infringement. The
introduction of patent invalid defense can reduce procrastination when
infringement and invalid cases intersect to some extent, and help to clarify the
rights and obligations of both parties as soon as possible, however, it needs to be
established first with its corresponding operating mechanism. At present, the
courts with jurisdiction over patent infringement cases in China are scattered all
over the country, and the level of specialization is uneven, so it is not
appropriate to give them the function of hearing patent invalid defense directly.
In combination with the construction plan of China’s specialized intellectual

property court, several inter provincial specialized intellectual property courts
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should be first set up according to the actual need, so that the jurisdiction of
technical cases such as patents shall be properly concentrate, and then give these
courts the functions of hearing patent invalid defense through special legislation,
so as to prepare for the final establishment of an specialized intellectual property
high court.

Keywords: Patent Infringement; Patent Invalid Defense; Specialized
Intellectual Property Court
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