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Commemoration of A Sage and
Study of A Classic Work

— Review of The Chinese Law and Chinese Culture Written by Mr. Qu Tongzu

By Gao Xuchen
(Researcher of the Law Research Institute of
Chinu Academy of Social Sciences)

passed away. The academic commu-
ity mourned his death in unison. The
circles of legal history studies all deeply
regretted the loss of a leading scholar of
the times. At this point, Mr. Dong Yanbin
—Executive Editor-in-Chief of China Law
magazine —asked me to write a commemo-
rative article. At the reverence of Mr. Qu
Tongzu, I could not insist on declining
the request. But once [ agreed. [ felt
somewhat uncertain, and hesitated for a
dozen days before [ could get the main
idea on my writing.

Generally speaking, for commemo-
rative articles. they are most written by
persons having relatively deep-rooted
original ties with the deceased, by rela-
tives or by disciples. For me. though [
can be called a scholar of a younger gen-
eration to Mr. Qu, I had neither direct
original ties with Mr. Qu nor any kind of
personal relations with him. Mr. Dong
Yanbin asked me to write this article with
an assigned topic, perhaps because Pro-
tessor Su Yigong and I jointly conducted
an interview on Mr. Qu Tongzu and had
it published on Volume I of Analects of
Legal History ten years ago.

As far as the articles on ethics writ-
ten by Mr. Qu Tongzu are concerned,
they have been universally affirmed by
the academiic circles. Besides, there have
been relatively many positive comments
on his academic level for a pretty long
period of time. In preparation for writing
this article. I found several interviews on
Mr. Qu. After reading through them, T
could profoundly see that both the state-
ments of Mr. Qu and the comments made
in the interviews had already been elabo-
rate and specific enough. and that it
would be ditticult for anyone to get in-
volved by making additional comments.
After thinking it over and over again, I
became determined that areview of works
written by Mr. Qu Tongzu could a most
righttul way of paying tribute to this great

l n early October 2008. Mr. Qu Tongzu

master. Therefore, | spent time review-
ing the book The Chinese Law and Chi-
nese Sociery written by him. I can say
that, when carefully reading this book
again, I was able to learn something new
and get some new ideas. I hereby ven-
ture to have everyone share what I have
learned and got anew in the review of
the book, which I think can be a form of
commemoration of Mr. Qu Tongzu.

Mr. Qu Tongzu's integration into the
legal community, particularly the legal
community's reverence to him, generally
stemmed from the publication of his book
The Chinese Law and Chinese Society
by the Commercial Press in 1947. This
book deserves the reputation as a clas-
sic work on legal history. Mr. Qu Tongzu
was strict in the pursuit of academic
studies. The time of writing this book was
in just in the period of the War of Resis-
tance Against Japan (1937-1945). Be-
cause of the war, Mr. Qu Tongzu and
other members of the university staff
reached southwest China’s Yunnan Prov-
ince after passing through many differ-
ent places. At spare time after giving
lectures to students. 1 would sit at the
desk writing or reading. Enemy planes
came to launch air strikes from time to
time. Whenever air alarm sounded, we
would hurry away with books and manu-
scripts in hands,” Mr. Qu said. Although
this book was written at wartime, it is by
no means a causerie. Rather, it is based
on definite grounds of argument, with
plenty of quotes and with an extremely
wide range of materials cited as proof or
evidence, including hundreds of quotes
from Chinese and foreign works, official
history books, notes and documentary
archives. Mr. Qu was very careful in han-
dling the points of view of historical data
quoted. Meanwhile, he was also skillful
and restrained in the application of his-
torical data. The historical data he quoted
were sufficient, without any confusion.
Mr. Qu was using historical data to prove
historical facts and verify historical
questions. In writing this book, he ap-
plied the research approach of stating a
big topic in a simple way and stating a

small topic in a specific way. For example,
in expounding the big topic of the spiri-
tual nature of the traditional Chinese law,
he, instead of making a large number of
statements or making summaries with
several general clauses or articles, just
comprehensively drew a conclusion with
many elaborate grounds of argument.
Meanwhile, in expounding such *‘small
topics™ as kinfolk. marriage, the moum-
ing apparel system, revenge, distinction
between the noble and base, etc, he. in-
stead treating them as minor aspects. in-
tegrated them into the big topic of the
nature of the traditional Chinese law on
a unified basis.

The time of writing this book by Mr.
Qu Tongzu was not far away trom the era
of autocratic monarchy in China.
Therefore, he had had relatively much
personal perception of the public order
and systems in the old age. and natu-
rally had learned more about the old age
than today's researchers. Moreover, be-
cause he was born into an aristocratic
family, Mr. Qu naturally had in-deep per-
sonal feelings about the transformation
of social systems. In reality, The Chinese
Law and Chinese Society focuses on the
study of a single subject — the particu-
larity of Confucianization of Chinese law,
or the influence of Confucianism on Chi-
nese law. But as far as the settlement of
this subject is concerned, he raised an
even more metaphysical question: Where
does the spirit of the traditional law of
ancient China lies? In this book, Mr. Qu
conducted an in-depth study of this
question. He made clear the theme from
the very beginning by saying: ‘‘Major
characteristics of ancient Chinese law
were manifested through clanism and the
conception of classes, which were not
only the core of the Confucian ideology
and the foundation of Chinese society,
but were also the system and public or-
der that Chinese law was striving to
maintain.” And, the formation of such an
essential characteristic ot ancient Chi-
nese law originated from the transforma-
tion of Chinese law by the Confucian
ideology. Viewed from the perspective
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of practical application, it was a result of
integration between etiquettes and law.

In ancient China, written law, at the
time of its origination, was not different
from the laws of other civilizations. As
impartial and uniform compulsory social
norms, written law in ancient China was
advocated and established by the Le-
galists (one of the two leading schools
of thought in the Spring and Autumn and
Warring States Periods, 770 B.C. -221 B.
C.). Meanwhile, the Confucianists (the
other of the two leading schools of
thought in the Spring and Autumn and
Warring States Periods) had different
proposals for the establishment of the
public order, considering that the adop-
tion of etiquettes as norms governing the
hierarchical society would be more ef-
fective to the governance and pacifica-
tion of the country. As etiquettes and
law were fundamentally different from
each other, there was no room for media-
tion between them. The Qin Dynasty (221
B.C.-207 B.C.) perished at the hands of
Qin Emperor the Second (ruled 210 B.C .-
207 B.C.), and the Qin Empire existed for
just 14 years. This historical lesson made
the rulers of the ensuing Han Dynasty
(206 B.C.-220 A.D.) feel quite uncertain,
though they carried on the system from
the Qin Dynasty. Eventually, when Con-
fucianism became the sole school of
thought revered, Confucianists seized
power. By then, it had become unfeasible
to totally abolish law and realize gover-
nance of the country with etiquettes
only. Therefore, the Han rulers adopted
the approach of thorough transformation
of law by integrating etiquettes into law.
But in reality, the Confucianists and the
Legalists had chosen fundamentally dif-
ferent social norms. Therefore, in the Han
Dynasty, the status of Confucianism was
in a downtrend. As a result, Confucian-
ism was no longer pure Confucianism.
Rather, it had absorbed ideologies from
other schools of thought. The integra-
tion of etiquettes into law was actually
intended to advocate the ideology of
Confucianism through the source of
Legalism, to safeguard etiquettes with
law, to show reverence to Confucianism
with law and to show respect to bureau-
cracy with law. In doing so, they enabled
law to take on the function of etiquettes.
Moreover, ancient Chinese law was a
unique type of law, and became a type of
law with the least resemblance to real law
in the world. However, law would even-
tually be law, and would be indispens-
able to society. Therefore, law had to be
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accepted by Confucianists. To this
effect, Mr. Qu Tongzu put forward three
very important points of view: Firstly, after
the Han Dynasty, the Confucianists were
actually no longer what they used to be,
and the term of the Confucianists had
become a pronoun of scholarly people
only. Secondly, it had become a reality
that the State was in need of law. which
was indubitable and indisputable.
Naturally, it became unquestionable that
law was necessary and was of value. And
thirdly, the Confucianists became
defacto governors. “Presiding at law-
suits became an unavoidable responsi-
bility of officials. After presiding at law-
suits became part of the criteria for grad-
ing performance, scholars would no
longer object to the work of presiding at
lawsuits, or object to the rule of law.
Meanwhile, advocacy of the rule of vir-
tue and impracticable argument over the
rule of man were factually not permitted.
" Such a way of clear and specific state-
ment by Mr. Qu can enable us to rela-
tively clearly understand the nature of
Chinese law under the rule of the Confu-
cian ethical code. Namely, the traditional
law of ancient China, through develop-
ment and evolution, eventually became
Confucianized law, with clanism and hi-
erarchism being its basic characteristics.

Many points of view expressed by
Mr. Qu in The Chinese Law and Chi-
nese Society can be taken as results of
his fundamental understanding of the
Chinese law and Chinese society, and
can become theoretical bases for re-
searchers of future generations. For
example, he pointed out in the book:
“Through study of the link between do-
mestic disciplines and national law and
between the family order and the public
order, we can draw a conclusion that fami-
lies are actually political and legal units
while political and legal organizations are
combinations of such units, which are
the standard political and legal basis of
families, and which are also the basis of
a whole set of theories on management
over families and governance of the
country. If every family can be respon-
sible to the State for maintaining the or-
der within the family as a basic unit, the
order of the whole society can naturally
be maintained.” And, Mr. Qu also said in
the book: “Since ancient Chinese law
was in integration with ethics in main-
taining moral human relations within
families, and took ethics as its legislative
basis, the provisions for violation among
relatives were totally based on the se-

quence of closeness, estrangement, re-
spectability or humbleness judged by the
mourning apparel system.” These points
of view have been extensively accepted
by the legal community, and have be-
come fundamental bases for the study
of the ancient Chinese legal history.

Besides. The Chinese Law and Chi-
nese Society also contains many other
profound points of view that deserve
careful study or appreciation by
researchers. For example, in expounding
the power of parents over the life of their
children, Mr. Qu drew a distinction be-
tween power and will. which is highly
convincing, saying: “We can perceive
the law’s tendency toward paternal
power. Although the power of the father
over the life of his children was abolished
by legal agencies when the legal system
had developed to a certain extent, the
will on the power over the life of children
was very obviously maintained. In other
words, what the State had retrieved was
only the power of parents over the life of
children, and what the State had adhered
to in this respect was the abolishment of
this power only. For the will on the power
of parents over the life of children, it was
never denied. What was different was
that the law required execution be car-
ried out by someone else.” In my opinion,
this is a very important academic point
of view, which very profoundly states
the protection of paternal power by an-
cient Chinese law, and which also states
the inherent relationship between power
and will in law.

Such protound points of view exist
everywhere in the book. I hereby would
like to make some more statements to this
effect, in jointly appreciating and jointly
studying the shining points of view of
Mr. Qu expressed in the book.

In expounding the subject of
surrender, dispatch or banishment of
children by parents, Mr. Qu wrote in the
book: “Through precedents of surrender,
dispatch or banishment, we can clearly
perceive the power of grand parents or
parents to make decisions on the per-
sonal freedom of children or grand-
children. They were not only capable of
exercising parental power, but could also,
by means of the force of law, permanently
deprive children or grandchildren of their
personal freedom by sending them into
exile in remote regions. Once children
were excluded from their family or group.
they would at the same time be excluded
from the mainstream of society — includ-
ing the whole of China except for frontier



regions, and would become unable to
take a foothold in society... More
significantly. we can perceive the abso-
lute decision-making power of parents
in this respect. Namely, the decision on
whether to deprive children of their per-
sonal freedom or not, and on whether or
not to exempt children from the remnant
of criminal punishment to them after part
of it was executed was totally dependent
on the will of parents. The law only pro-
vided for a scope and specific measures
for their exercise of such parental power,
and was just playing a role of executing
such punishment on behalf of parents.
In this respect. legal agencies were just
like agencies authorized to make
decisions. Viewed by form, rulings were
given by the judge. In reality, decisions
were made by parents who authorized
the judge to do so. The law had long
acknowledged the parental power of
parents.” Such statements analyses
seem usual and practical, but they were
quite meaningful and thought-
provoking, leaving readers much room
for consideration.

In The Ckinese Law and Chinese
Society. the author also put forward some
other subjects. But because of reasons
on the part of the perspective of research,
methods of research and the purpose of
research, he did not expound them in an
in-depth way. Rather, he lefi them to re-
searchers for settlement in future. For
example, he wrote in the book: Under
certain circumstances, “what ancient
Chinese law was emphasizing were ethi-
cal and disciplinary issues rather than
those of what were right or wrong.” As
far as we know, such a way of statement
is right in terms of explanation of clan
law. But, in the scope of regulation by
other laws, will statement in such a way
be also accurate? In Western legal
systems, does such a circumstance also
occur? And, in Western laws, are there
also ethical or disciplinary issues? If there
do exist ethical or disciplinary issues in
Western laws, to what extent will they be
manifested in the form of issues of what
are right or wrong, and to what extent
will they be manifested in the form of ethi-
cal or disciplinary issues? Or, in what
specific form will ethical or disciplinary
issues be manifested? These are all valu-
able subjects of academic research.

In the section of “Kindred Revenge™.
the author showed his profound learn-
ing in sociology by applying the method
of comparative research in making clear,
definite and highly convincing statement

of the customs of revenge in other soci-
eties around the world. Meanwhile, by
making comparisons, he put forward his
unique points of view in this respect. For
example, he wrote in the book: “*Assump-
tion of the responsibility for revenge in
other societies will not exceed the scope
of kindred. But in China, it goes beyond
this scope. This is a noteworthy point.
and is also a characteristic of the cus-
toms of revenge in China.” Such pro-
found learning in sociology on the part
of the author is also manifested in many
other parts of the book. For example, the
book has a special chapter of “Witchery
and Religions™, which particularly indi-
cates the identity of the author also as a
sociological researcher. Sociology is a
field where researchers from the legal
community seldom conduct research. In
particular, in the section of “Retribution
of Fortune™, Mr. Qu showed a very keen
research insight, and his statements on
incrimination or acquittal of officials in
the process of judicature are highly
convincing.

Mr. Qu considered that as far as re-
venge in China was concermed, “though
Chinese law does not admit the right to
seek revenge, it has already extended
special consideration to it, which is an
elastic approach with the integration of
both etiquettes and law.” As a result of
Confucianization of the Chinese law, the
Chinese law had become a combination
of two types of social norms, in which
there were inevitably contradictions. It
was the theory and practice of revenue
that were in embodiment of such
contradictions, just like what Mr. Qu
pointed out in the book: “The concep-
tion of ethics and the responsibility of
law are often in a state of contradiction.”
“The law originally has no provision for
revenge. Where someone’s punishment
is mitigated or exempted because his of-
fense was in revenge, it means an extra-
legal extension of benevolence, which is
something exceptional. But ordinary
people, particularly intellectuals, con-
sider what is exceptional to be what is
rightful, and make quite a lot positive
comments on it. On the contrary, they
consider what is unexceptional to be
what is wrongful, and make quite a lot
criticism against it. They believe that what
is unexceptional is against enlightenment
by education, and is therefore not
instructive. From this, we can perceive
conflict between etiquettes and law. and
between law and human feelings,” Mr.
Qu wrote. In my opinion, this statement
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may well be rated as a conclusive
judgment. Why would such conflict ba-
sically result in the destruction by the
particularity of etiquettes of the univer-
sality of law? This is because the foun-
dation of Chinese society was a Confu-
cian society, and the social basis for eti-
quettes was firmer. Besides. although law
was limitlessly getting closer to
etiquettes, law would eventually be sub-
ject to the restriction of its nature, and
would not be equal to etiquettes. Law
would eventually be law while etiquettes
would eventually be etiquettes. As far
as law was concerned, there could be
“Complete Observation of Confucian
Ethical Codes in Legislation”, but there
could not be “Universal Observation of
Confucian Ethical Codes in Legislation™.
Therefore, the boundaries of law are not
permanently firm. and may often be
broken. In the transformation of the legal
system in modern China, reformists were
trying to apply simple legislative tech-
niques to remove the contents of eti-
quettes from law, and they achieved suc-
cess in this endeavor to some extent. But
when they were trying to turn the bound-
aries of law into unbreakable walls, they
eventually met powerful counterattack.
As long as the foundation of Chinese
society was still that of etiquettes, it
would be impossible for the boundaries
of law to be unbreakable.

Mr. Qu acutely put forward many
questions, including some questions
which even the circles of legal history
studies have not paid particular atten-
tion to, or least have not systematically
expounded so far. For example, he put
forward the question of brazen violation
of law in public, which is actually a very
valuable and very interesting subject. He
also put forward such questions as mar-
riage of couples with the same surname,
levirate and concurrent maintenance of
two marriages. The marriage of couples
with the same surname was originally
prohibited by law. and should be de-
clared invalid. But if Taw really managed
it so, it would give rise to a series of ques-
tions related to etiquettes or law, includ-
ing questions of respectability or
humbleness, questions of entitlement,
etc, which in reality directly constituted
legal issues. In levirate, the younger
brother would marry the widow of his
dead elder brother or the elder brother
would marry the widow of his dead
younger brother. Such a practice was not
only in violation of law. but was also a
serious crime for which the couple would
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both be put to death by hanging in ac-
cordance with law. But, as a result of limi-
tation of social conditions, such a prac-
tice occurred from time to time. It was
not the case that levirate was always in
existence despite repeated prohibition by
law. Rather, it did not become a social
taboo. Only when it was involved in
other forms of lawsuits, would levirate
become a serious legal issue. The exist-
ence of such a phenomenon actually in-
dicated inapplicability of law to social
realities in feudal China. In concurrent
maintenance of two marriages, a man
would have married two women, which
was also prohibited by law. Nominally,
the law would only recognize monogamy.
But in society. people would believe that
two marriages must involve two sepa-
rate women, who must be of the same
social status. Therefore, under such a
circumstance, concurrent maintenance of
two marriages would belong to bigamy,
or one of the two wives would be rede-
fined as a concubine. Concurrent main-
tenance of two marriages, in whatever
circumstances, would give rise to social
problems. Why were there so many bra-
zen violations of law in society? A major
cause was lying in unsuitability between
etiquettes and law. For ancient China,
etiquettes would be eternal. If such eter-
nal etiquettes were directly converted
into legal means, the existence of such
unsuitability would be unavoidable. As
aresult of integration between etiquettes
and law, the two types of social norms —
which were originally sharply distin-
guishable from each other — were in-
cluded into the scope of law, and privi-
leges were brought under the coverage
of law from outside the coverage of law.
Then, ordinary people could benefit from
extralegal extension of benevolence while
autocracy and bureaucracy could ben-
efit from privileges under the coverage
of law. Therefore, phenomena of using
etiquettes or precedents to break law
emerged endlessly. Namely, it is tenable
to say that the occurrence of precedents
was to a great extent a result of unsuit-
ability between etiquettes and law. As
far as precedents were concerned, it was
probably also a very interesting subject
that how many precedents on earth were
formed because of conflict between eti-
quettes and precedents. Mr. Qu con-
ducted preliminary research into this
subject. However, as The Chinese Law
and Chinese Society is not focused on
this subject, he did not conduct in-depth
research into it. I hereby point out this
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question in hoping that there will be re-
searchers who can proceed to conduct
in-depth research into this subject.

Finally. I would like to say, in read-
ing The Chinese Law and Chinese
Society, I personally felt that there exist
some minor problems in the book. Viewed
from the perspective of the discipline of
legal history, this work lacks a definite
explanation about the use of historical
data. In the quotation of historical data
on specific issues involving different
ages, there was somewhat insufficiency
of textual research of specific courses of
change and development. Besides, there
are some aspects in the structure of
statement of events that are not rational
enough. For example, in my humble
opinion, the last chapter — The Legalists
and the Confucianists — should have
been placed at the beginning, in order
that readers will have some basic knowl-
edge about what will be discussed in the
book. Moreover, | felt that the part on
classes is not as sufficient and reliable
as the part on kindred. However, the
aforesaid opinions are only what I gen-
erally think in the study of the book,
which are by no means intended to blame
the sage.

As far as I can understand, in writ-
ing the book The Chinese Law and Chi-
nese Society, Mr. Qu Tongzu had the
following three original intentions:
Firstly, admiring works written by great
masters as his predecessors, Mr. Qu
wished to do the same by writing mas-
ter-pieces, and wished to have dialogue
with predecessors and compare with
them with his own works, just like what
he said: “When reading such books as
Ancient Law and Early Law and Cus-
fom written by H. Maine at a young age,
I would always acclaim their broadness
and profoundness, and would have a
great aspiration to follow their footsteps.
”* Secondly, Mr. Qu wished to solve a
practical question by writing the book. I
remember that when I was conducting
the interview on Mr. Qu ten years ago,
what he most emphasized was that re-
searchers must have questions in mind
and must know what they were thinking
in research, only with which could re-
search be conducted. If one has no ques-
tion for research, and if one’s research is
merely intended to “make achievements”
or meet practical needs, the work done
will hardly have any specific content.
Moreover, in the research of every as-
pect of what one thinks in study, if one
has no independent thinking or indepen-

dent point of view, what he states and
what he does will eventually be simple
imitation. And thirdly, Mr. Qu was hop-
ing to make some contributions to the
development of the discipline of legal
history. just like what he said: “If my poor
work can play the role of throwing out a
brick to attract a jade, if prominent per-
sonages in China will act to prove or cor-
rect what I have said here and make new
writings about it, and if future legal re-
search in China will be able to match
Western philosophic works, the mere
purpose of introducing this new point of
view and this new method will have been
fortunately met.”

Today, it is tenable to say that the
aforesaid three original intentions of Mr.
Qu have all been met. With his promi-
nent hardworking and with his great work
that will be handed down to posterity,
Mr. Qu has eventually won reverence
and honors, and his works have been
ranked among classic works. If we say
that The Chinese Law and Chinese So-
ciety has been matchless since its publi-
cation more than 60 years ago. it does
not seem to be a flattery. For this great
work that will be handed down to
posterity, it has fundamentally solved a
major academic question — the question
of Confucianization of the traditional
Chinese law. Mr. Qu'’s statement of the
two characteristics of clanism and hier-
archism of the system of China’s tradi-
tional law is of definite points of view,
and has been universally accepted by
the legal community. Lastly, Mr. Qu’s
claim of “throwing out a brick to attract a
Jjade” was completely a self-depreciatory
expression. As society keeps develop-
ing and ideology constantly undergoes
renewal, academic means and methods
also keep developing. With academic
means keeping turning multiple, aca-
demic progress will be inevitable. It is
not the case that classic works will be
eternally insurmountable. Rather, the
value of classic works lies in their capac-
ity to keep enlightening and encourag-
ing future generations. In this sense,
there are all reasons for Mr. Qu Tongzu
to rest relieved about his whole life. His
works can well be rated as an academic
milestone that serves as a guide to fu-
ture generations and that indicates a di-
rection of academic progress.

(Because of the limited space here, the foot-
notes to this article have been omitted. )
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