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The Unending Debate: Recognition and Enforcement of

Annulled International Commercial Arbitral Awards
FU Pan-feng
( Institute of Law Chinese Academy of Social Sciences Beijing 100720 China)

Abstract: The past 30 years of international commercial arbitration practice has witnessed frequent recog—
nition and enforcement of arbitral awards annulled at the seat of arbitration. The French court’ s approach as
seen in the cases of Hilmarton and Putrabali is most representative. This has continuously caused heated de—
bates in the international arbitration community. The focus of the debates is whether the discretion exists for
courts to recognize and enforce arbitral awards annulled at the seat. Opposite conclusions can be drawn depen—
ding on how the legislative purpose of the New York Convention is to be interpreted and how the present status
and future trend of modern international arbitration is to be identified. It is suggested however that a positive
and realistic approach be taken. That is the answer is yes but the discretion should be exercised prudently.
Chinese courts have not yet been faced with such cases until now. China has made it clear upon ratifying the
New York Convention that Chinese courts shall dismiss the application for recognition and enforcement of the a—
ward when the party against whom it is invoked furnishes proof that the award has been set aside at the seat. In
the future it is necessary for China to fine-tune its position to the effect that Chinese courts shall only refuse to
recognize and enforce arbitral awards that have been set aside at the seat for the internationally accepted
grounds contained in the UNCITRAL Model Law otherwise Chinese courts will reserve the right to utilize such
discretion as to recognize and enforce awards annulled at the seat.

Key Words: international commercial arbitration; setting aside; recognition and enforcement; New
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