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The Test for Application of the Doctrine of Res Judicata in Investor—State
Arbitration: From a Formalistic to a Substantive Approach
Fu Panfeng

Abstract: Investor—state arbitration has been suffering from severe criticism for frequent inconsist—
encies between arbitral awards. The Doctrine of Res Judicata however can serve as an effective means
to ensure consistency between a former and latter arbitral award under specific circumstances. With
respect to its application the traditional triple identity test is widely recognized by both the common law
and the civil law systems. But if arbitral tribunals interpret this test mechanically the Doctrine of Res
Judicata risks never having the chance to be applied thus unable to avoid double adjudication on the
same issue or claim in closely related arbitrations. Through a substantive analysis of the parties the
cause of action and the claim and through the softening of the requirement for identity of each element
unreasonable inference in the arbitral tribunal s adjudicating process could be avoided and a balance
between the consideration for due process and the application of the Doctrine of Res Judicata could
be achieved.

Keywords: investor—state arbitration; doctrine of Res Judicata; test for application; triple identity
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