TR EE T R R B R Z MR L5
—FRUVGH { RZWNE) FREE 0]

HAR

8 B REWMMFFEERTETHE TG, 43T 20 Ha, BN T3 LBl F
FREIAE R LW EMAOBF, FARKR. BRI, MAHA LIS ETHFERITH
Xt 5% F i) A R PRI b Tk, FaEdHEAT . R EAABRRE A, WA THE
$ R FGIAE R R EHERFG ZAMEC B AR, SHEBOFT Btk R EH B, §
FE W) 354 b SEAE R BT AT A W S LAl ), AR LA 9 B A R B RS AT R BOR BT
Ak R 2y B AR RATAE T R FRA], § ARSI AT A AR A b Z 8] 6 5 X
%, BAROIEAT ARG8T, SRR R E LB AR S, 7AW+
A B RS T MR, #E B (REWIE) AR BETEGIE, t—FmRT &
HE. BRE QIFM, B TEA T LM BN T LR 8 HORR A R R
Pug Ik RS,

KR FREIAEXEM M, R BF; SMBRRGE; ATABEGE

[ HE4$ZEE ] D912.294 [ XEKIRAIAS ] A [ XE4S ] 2096-6180 ( 2022 ) 05-0057-18

KIALIK, HIRRSLE T S K EWGF (antitrust remedy), K2 RAE SR © 138 A F 00 H
WG ERE PSR VRN, B’ (RS GEHESR, SR TR, 2
P AR LR Al e R B 5 T AT T e TR G 4ERE L ISR 2R T B
PRI T FH 17 37 S BE Az 2R I S B VA AT 9 i AL SRR bt R R R Rl . n R &
ZEWr PIENURINE 1 BWNEEAT O, A REFRBIE 24 AR i i ok SR A B SE S 1)l T BRAT
RS TEGIARIFEN . B ATAT A R T3 58 26 AF . ANDCRTIHSBEN RIS T] . BRI, 55 7 AT fE A
NGETT 225, T H R ZE T P2 A (B A S 2B W H R R SEBL R 2 2 2% 4. BriZ IR (R AR

CEFERA ] MR, L2, kA2 B ik 20T 72 i BhBLAT 52 57

[EETIH] FEE R AR ST EE PR R BB AR R R H 2 FR ik R 5L 7 (BTH fIL#E S 22CFX037).,

(1) ACREEFTTORR, ST (GEE L EHH B> R R AT, Ll 2R At 2013 s w6 (&
T M SRR ) R AT ), VR AL 2013 AEAR REH: (2 A R M PR P S R R AL R R D, PNk
il th AL 2014 SRR M. (GEFEPHFRMIII: REREMEEBEN S EA R, EEH R 2022 .
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LB R TR B S R R —— “ AR B H R E B I S R S e e AR AN
HFEM R PRIPE SR AT« S5 b St ip o PRIIAL G0 BB 0y B 7 BRI LE 8 Ml DA S R LA
WAL fa R ST BISE PRI ICOIRAS ", CRZBISTIR ) Xk 2 i U AR il FH 717 37 S T b A7 i ) 22 £ SR |
EE—A “R” 773 AE T, EFNERTEWY. W 737 SR AL i S 28 I Rt i
BES IR HAREN . FEARRAEYIPRYY, DU S 2B IKrids EVE ) 58 3 AP SR 1 st A P
]

3

—. BREAEXRZHEH K RE

AEANT 3 i A S 2R T S AT Ak BSOS B AN 5 T AR 55, B 2RI AT D4 R DA ARG 1 it Fr) st
B ER TSR AFRE L4558 5 A A BRI SR AT et ™ AT RS DI
AR RO R, AN TN 1% IR ZE TR X AT o O FBL R A, o SR A
AT RIS B RO T M, VB AR AR E L AT Rtk 7, PR “ SRR REIR 25 5 b
BE—AKA, XARARBEAR . XY GER T SRR 5 2 7 SR . EAL
B R AR R AE S, AR B BRI G R I A AT 2 K, (B I2AT 8 AR 1 it
BCE AR SR R, ARG . X R SR A S B 9 NFEA BE S35 ST e A e I
ANF . Ebr b, AT AN EEEE DT (GTE) . BPCEENTE. ARSI EE 75
fifte B2, KEEHIFTBOE B HUERGHHEM? X LSBT R, DL ZB W5t 5 A i
e, A7 EF DL AT .

(2) gt G (RZEWRE) MRS WAL, 8 (PEEEFIR) 2022 4F55 4 1, 5 164 LT,

(3) RHE CRZEWHE) 55 56 M 57 kMM, Q8 FHBRAEINE, & BOFSHE2 W30/ 7 7 SR, “ t 2B T3k
PN BT RS AT, RIEES, I E— S E e — U EE S TR BER .

(4) ZW CUZEWIE) 534 % 56 35 FM5E 58 %.

(5) T~ A0 AH ELAR M 52 S P AT 8 A, T 18 38 P I Y 3 [ 717 4 SRS A7 38 2 P TR0 AT S IR VG B A%, B A ok T AT e 1
) A, i %t IR R O A . 5 A DR R, S DI e (S [R) T 9 ST A ) B A R T VR B SRR T
B (L) 2020 4FEE 2 0, B 89 TULL R YLt (RZEWNE LW RAT AMMIEIAED, 8 QERTR) 2021 45 5 H, %
187 TLEA R

(6)  “ATAME Bt ZBAS L %o} TG A R B 78 43 i A B M B PR R AN A8 5 54T 4l vE N (compulsory access) ZE3RyEBE A& 4H s
LRI H 8 P, 1% i 8 S ZEWHE AN TTRe5F . 7 Phillip Areeda, Essential Facilities: An Epithet in Need of Limiting Principles,
58 Antitrust Law Journal 841, 853 (1989).

(7) OECD, Remedies and Sanctions in Abuse of Dominance Cases: National Contributions of United States, OECD (5 July 2022),
https://www.oecd.org/ competition/abuse/38623413.pdf, p.178.

(8) Quoted from Per Helllstrom, Frank Maier-Rigaud & Friedrich Wenzel Bulst, Remedies in European Antitrust Law, 76 Antitrust Law
Journal 43, 49 (2009).
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b, FATATLCRE “IRERsE 7 X B AR M T AR R CGRIEEARD, M2,
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X B ARSI it ) AR ST AT O E B A A IR R, o R R B E G2, AF AT
BB TR BUCEIERTE, (ENFISHIER B B, R T, S T 52X AR, R

(9) loannis Lianos, Competition Law Remedies: In Search of a Theory, UCL (5 July 2022), https://discovery.ucl.ac.uk/id/eprint/
10045075/1/Lianos_cles_3 2011new.pdf.

(10) Bxk: GAEGFRBIIEEE: W= ST S -REHES A RA T A EM), 0 (PEEY) 2012 455 6 0], 2% 6 T,

(11) ERTIHAT OS], I EZERB LG K 5 SR BA T B T, T B8 4R 252 S 2B Wnidanfi A Fi Ok
PRERNER . ZWEEY: GEARINEEAR ORI, # GEHSH2ERE) 2020 45 6 311, 2 105 7T,

(12) JZEWrdamid fRAP 5 P SEILMA 22 “AER0TT” 1. 0 (4] FHER « RE: (E=FH DKRE S B0, #3
B, BCEREME TS B B E ORI Y, B SR AR 2010 4ERR, 5 6 T

(13) AR, “TRPFNEARE R, JRam TR 7. X T Bk B slE e LUk BATEGL BEOHE R SRt & F
i3, B & AT AME A A 4T AL i - Guido Calabresi & A. Douglas Melamed, Property Rules, Liability Rules, and Inalienability: One View
of the Cathedral, 85 Harvard Law Review 1089, 1090 (1972).

(14) FRIC: GEBEEREH L) BITHRD, hEBUERY: HARAL 2001 R, 55 127 5T,

(15) FEFTEAEPNZREEE, BISERRMTET R BB sUEEIr R, RRsTETT X, 2RI E0E LR oTE
B RARTES, IR SRl . AT B R, W AR SR X AN SR T I AR . 2 K SCR F . GEBEE) (58 3 B0, WEHEHHIRAE 2007
SRR A 202 T

(16) EHTHEAR R ELANIET SHBPTTERE S . Z WK (BUETHEAR R o8 R 80D, # (Bukitiz)
2005 455 2 391, 55 96 T,

(17) A E B BRI H B B W BT, AARIEMIBE S W 5. RS (W AT AT BO R S AR UHEDE 7T ),
ORGSR ) 2013 458 8 3, 55 26 TULAR: M. 7R (RZEWNRCETE TG IS M B S i v B, B GEAER
WEF) 2018 4E45 1 41, %520 TWLAF: &¥W]: CGRZBWIT INSRLMBREEY, i (bRt R 28 M GESRIEROY 2017 458 6 4,
H 68 TLLR.
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N7, HRJE TR S 2B RO s . SERR b, SRR IS E R AME TR, BT TS R
R IRME. BATHE MBS B FAEE AN, ARG R ST AR &
SEFERER, A “FTAT 51 R IEBE R ZB W EH LA RO 1048 i e . " AR, IR
ORI E TR SR RANER ST T, RERBUEr X SR E R E—. #52,
N T VIS R ZEWEF AR R, EETHE R RTINS TREA 2 MR, FERZENH
ENRE T DA S e, DA T 5T RIS E.

(=) LR EHHF: HIREEFHE 5

JUETERLR AT DRI, RBCEEATE . BIFEREE. ST, A BRSEHET RS
JG R R ZEW RO, (BN K ZHOEIR IS 0E, AAT— ok 305 R4 1) R 22 Wi Boss 18k S
HEA A E, BRAEET R 2 R, “BREESFECRE R, B H R m
NGRS, HE AR S, xR AR E e — R, ROR R B R
BB AT N R R, B ROk A, IR e i st . 308 B R PRk 3R
AT, Wi E, FFEEEEREIEIE . Y URKE S A0IRE, RREE RS
ZEWT AL, W T S EE AL S A IR B E T (R B SR 2258 1/2003 5550100 28 7 5%
MR, B “aniRZE i MR mrEl Rt A B, BE IR R AR LG 81 R EIEE 82 kAT N, TR
TEH e, BRI P2 b HEFAT R il Z RS0 DI SRS 7R 4T A
BRI, LA R 2B IR AT N BT 0 B (AT AT ATy R B 8 it 42 W RO i e ™o 2% RV, RK
WEASAER T H OGRS TTBUIR T 560156 23 20M128 24 26000E . T WL, Kepr A
AR LA X AT R Y A . 5 R, R S — N, RO 1 H bR R A R IEAT

(18) Ak giolb G vt i TRy 7 34 454 2% 1 R AVE AR Ak, R T ol S 2 T DL 3 P 77 3% ST s 853 1047 9 A S LD
eI, e TS 4 il B BOGE AL  RBARIIAI, “oreee FERX —FIAE UL N, ME— AT ARG R B B A B 7. (28] 2
B - PN ORITRIIEY CGF 2 O, KT, T EBEE R R 2003 4Rk, 25 315 7.

(19) loannis Lianos, Competition Law Remedies: In Search of a Theory, UCL (5 July 2022), https://discovery.ucl.ac.uk/id/eprint/
10045075/1/Lianos_cles 3 2011new.pdf.

(20) At EIAh, anse B FER AR T T SRS, RO MO TS, B, B SeE TR S B e, B
ALFEAT M B EE M (R4 i . OECD, Remedies and Sanctions in Abuse of Dominance Cases: National Contributions of United States, OECD
(5 July 2022), https://www.oecd.org/competition/abuse/38623413.pdf, p.173 —179.

(21) OECD, Remedies and Sanctions in Abuse of Dominance Cases: Background Note, OECD (5 July 2022), https://www.oecd.org/
competition/abuse/38623413.pdf, p.20.

(22) VPOUREE g (RWOILATES k), sPUKY HRRAL 2006 SERR, 5 263 T1.
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SR b, SRR, Rt AR RS (RO, RFEAE SR FIBZEURIE (compensation or
restitution) . KL ATHEER) 7. P

% 6 [ ot 47 552 3 DA S H T e 28 Wik TG 10 18 S i) 2 300 2 S i | FEE 1 R OR B A 48 T I L 3
EAL, RN E BRI ERAML IE . R 2RISR F BN B0, AR T,
Ab 51 B AR S A Y, A SR E i B 5 RS A ELIX 4 IS8, Bt o e R 1 S 22 RO T Bk
XPRFREAFEE, TR RIRGE R A R 1B IEAT R BRAT N SE R ISR, i R ZE TP L
) 7 2 AR MR BRI AT ART 06 (R AT Dy 1 B A5 ) V45 it

=, ERAEXRZMEHMIGTEREN

HE A RZEW R R R B A A B AT NI RAT IR e A AR . 2R B
WE=EANYEER HbR: —RHEEFAT N, R EEAT NERERE:, =—RKET S .

(—) #akisxATH

ik F i1 5 SR HO AL B8 W P AR BAE LR iRAT R — i 2 I H AN AT 2D i 05t
Hire 2 SLEEIEAT N, aTCLB s SR 28 . JCR RIS BIFFIaE . W2 R e, oA LRI
A, AT A . SEILIX — B ARK) RS QR THE T 2O RS R A A R PR
W, BREEFERZ N “AF 1L 147 (cease and desist order), FEERITH AR N “251E
4454 (prohibitory injunction), H[E R ZEWHEFRZ RN “ 57 A5 IEIEEAT A7, HS, XL E R
BREMERYEOR . A R ZE WL I Tl 17 3 SCIC 1 A7 A0 28 W P 0 25 1 PR R =2 B 3 A2 R
(self-executing), RN [ ZEWT PIENIAI A T ISAEAT RS A S, X L2 bR E ook 45> 4l it
Y AR T S EC AL A B T R 5% . )R, — BAERAT B A e iE Tk,
VAR 24 ST B (B VEAT N, ORI B i, DLy X ek bR . 2 AR, AR
—EABREREMEIR. PRKEHER, SRNEGINEE. BRERPGENI T 17 1hE%AT
N, FFARRA R, T AT B R AR OC S AT NN AR A AR B B E L, I BT
AN FERE R H IRERG . W R ZEWPGENIA (G R 257 215 1@ EAT T DA 2 & 1k divg:
AT N BRAT XS 5a G AR GZ 0, AT o SR B AR RO f it . 6 3 K 2 BB W i S0 &5
Ly SR A 0 R A ) e it A2 DA RE TR I VAT A B OR A, B LT RE A X

ANxd s Bost g B ARG 2 T Hl LB IEAT R AR ORI . H5E, RN T, &k

(23) Cyril Ritter, How Far Can the Commission Go When Imposing Remedies for Antitrust Infringements?, 9 Journal of European
Competition Law & Practice 587, 588 (2016) .

(24) Per Helllstrom, Frank Maier-Rigaud & Friedrich Wenzel Bulst, Remedies in European Antitrust Law, 76 Antitrust Law Journal 43, 50
(2009).

(25) TR (BWAT IEESHES AR BE WMDY, B L) 2017 4F55 9 3, A 158 L.

(26) Cyril Ritter, How Far Can the Commission Go When Imposing Remedies for Antitrust Infringements?, 9 Journal of European
Competition Law & Practice 587, 590591 (2016) .
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AR EEIE, AT TS AR AL, Al B2 R EBARAT S B AR . LK,
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FEiZ, RODHE R T R AR IEAT N B O A R R REVE BB N s M S, X HEEAT 9 B LR AR A 4
T e TE T, B ACE SRS 2 S P A, RO 1 il A AT B B T 37 5 4 i O AR e
Mo BN, 7232 AR R T, AR RE T RBCR IUR S8 F AT 9T IR 58 =5 SR (I A kA
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BAE RGP N E BRSNS . IZR IR R WRTr 5 R, ROy T 19 S s oK S it

(27) W, S (R FEAFSUEET B RZRRE), & RERE5Y) 2021 45 9 W1, B4 TILIT.

(28) Ffg. JE: CBUEIEE 53 E BN AA B, # (EFEEITL) 2019 5 2 ], 5 113 TWLLT,
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as an Antitrust Remedy, 76 Antitrust Law Journal 79 (2009).
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The Application of Remedy System to Ex-post Monopoly Cases:
The New AML’S Remaining Defects

HAO Junqi

Abstract: Antitrust remedy is not exclusive to ex-ante merger control. The remedy for ex-post
monopoly cases such as monopoly agreement and abuse of dominant position is not sanction or
punishment, but necessary measures to effectively terminate illegal acts and eliminate the adverse
effects of such acts on competition. The three core objectives of remedy for ex-post monopoly
cases are to stop illegal acts, prevent illegal acts from happening again and restore market
competition. Structural remedy involves the redistribution of undertakings’ property rights, which
aims to weaken the motivation and ability of undertakings to implement monopolistic behavior,
including break-up remedy and divestiture remedy. Behavioral remedy involves the restriction of
the freedom of contract and the way of exercising property rights, aiming at continuously
regulating the behavior of undertakings and the transaction relations between undertakings,
including conduct remedy and performance remedy. Structural remedy and behavioral remedy have
potential advantages and disadvantages, and behavioral remedy is not necessarily superior to
structural remedy. The legal liability provisions of the newly revised Anti-monopoly Law further
deepen the problem of “emphasizing sanction and neglecting remedy” , and leave systemic defects
of remedy system and its legal basis applying to monopoly agreement and abuse of dominant
position.

Keywords: Ex-post Monopoly Cases; Sanction; Remedy; Structural Remedy; Behavioral

Remedy
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